IN THE H GH COURT OF GUJARAT AT AHMEDABAD

SPECI AL CI VIL APPLI CATION No 10642 of 2003

For Approval and Signature:

HON BLE MR JUSTI CE J. R VORA

1. Whether Reporters of Local Papers nmay be all owed . YES
to see the judgenments?

2. To be referred to the Reporter or not? : NO

3. Whether Their Lordships w sh to see the fair copy : NO
of the judgenent?

4. \Whether this case involves a substantial question : NO
of law as to the interpretation of the Constitution
of India, 1950 of any Order nmde thereunder?

5. Whether it is to be circulated to the concerned : NO
Magi st rat e/ Magi st rat es, Judge/ Judges, Tri bunal / Tri bunal s?

FI ROZABENU BADRUDDI N SAI YED
Ver sus
COW SSI ONER OF PCLI CE
Appear ance:
1. Special Civil Application No. 10642 of 2003
M5 DR KACHHAVAH for Petitioner No. 1
MR KAMLESH KACHHAVAH for Petitioner No. 1
M5 M TA PANCHAL Ld. AGP for Respondent No. 1-3

CORAM : HON BLE MR. JUSTI CE J. R VORA
Dat e of decision: 17/10/2003
ORAL JUDGEMENT

By way of this special civil application, the
petitioner has challenged the order of detention passed



against himby the Police Comm ssioner, Vadodara city on
18. 6. 2003 under the exerci se of powers under sec. 3(2)
of the Gujarat Prevention of Anti Social Activities Act,
1985 (hereinafter referred to as "the PASA Act" for
short). The petitioner was declared as 'bootl egger"'.

The grounds served upon the petitioner and pl aced

on record reveal that the detaining authority took into
consi deration three offences registered against the
petitioner on 19.1.2003, 23.3.2003 and 4.6.2003 under
sec. 66(1)(B), 65(E) and 81 of the Bonbay Prohibition
Act, whereby it is alleged that the petitioner was found
in possession of sonme quantity of foreign liquor. In
addition to this, the detaining authority also relied
upon the statenents recorded by the sponsoring authority
on 11.6.2003 as verified by the detaining authority on
16. 6. 2003 revealing the incidents of 27.5.2003 and
19.6.2003. Fromthe above material, the order inpugned
cane to be passed by the detaining authority.

Ld. advocate Ms. Kachhavah for the petitioner

and |d. AGP Ms. Panchal for the respondents were heard
at length. The affidavit filed on behalf of t he
respondents as placed on record is also taken into
consi derati on.

Qut of various contentions raised on behalf of

the petitioner and controverted by 1d. AGP, fromthe
rival contentions, this matter can be disposed of on the
ground whether the alleged activities of the detenu could
be said to be prejudicial to the maintenance of public
order. In this respect the detaining authority relied
upon three cases registered agai nst the petitioner under
t he Bonbay Prohibition Act, whereby as per the allegation
sone foreign liquor was seized fromher. Now these facts
i pso facto would not lead to the subjective satisfaction
that registration of offences against the petitioner
under the Bombay Prohibition Act would amount to the
activities prejudicial to the nmmintenance of public
order. The detaining authority, thereafter, relied upon
t he t wo in-canera statements as recorded by the
sponsoring authority and on perusing those statenents, it
clearly appears that the fact reveal ed by t hose
statements are nore individual disputes than activities
prejudicial to the nmmi ntenance of public order. The
i ncidents which occurred on 27.5.2003 as narrated by the
witness revealed that while the witness was passing
t hr ough Sant oshnagar , he found petitioner and her
associ at es standi ng near one rickshaw and were unl oadi ng
the rickshaw whi ch was | oaded by boxes of foreign |iquor
On noticing the wtness by the petitioner and her



associates, called the wtness and on suspicion the
witness was watching the activities of the petitioner,
the witness was beaten. Wiile in the other incident
occurred on 19.5.2003, the witness was standi ng near Juna
Padra Road, where the petitioner approached to him by
ri ckshaw and directed himto board the rickshaw wth a
view to recover bulk of foreign liquor fromAtladra
village. The witness was also informed by the petitioner
t hat she knows him and, therefore, the w tness would have
to assist the petitioner. ONrefusal, the wtness was
beaten by the associates of the petitioner. There sone
general allegations about the crimnal tendency and
propensity of the petitioner is alleged in both the
statenments but taking into consideration the totality of
the circunstances, it is clear that the activity alleged
could hardly be said to be prejudicial to the nmaintenance
of public order. 1In each case, the I ength, nmagnitude and
intensity of the questionable activities of a person wll
have to be judged by the court from the facts of each
case. Scrutinising the fact of this case as above, it
nerely reveal the individual disputes picked up by the
petitioner with the wtnesses and not the activity by
which the public at |arge was affected. Therefore, the
subj ective satisfaction of the detaining authority that
due to the activities of the petitioner, the public order
was di sturbed vitiates because there was no such materi al
before the detaining authority. The order in question is
required to be quashed and set aside on this ground
al one.

In the result, this special civil application is

al | owed. The order impugned in this special civil
application passed on 18. 6. 2003 by t he Pol i ce
Conmi ssi oner, Vadodara city, under the PASA Act agai nst
the petitioner is quashed and set aside. The petitioner
is directed to be set at liberty forthwith, if she is not
required to be detained in jail for any other purpose.
Rul e nade absolute with no order as to costs.

(J.R VORA J.)
mandor a/



