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JUDGEMENT
(Per : MR JUSTI CE B.J. SHETHNA)

#. The present petition is jointly filed by 9
petitioners wunder Article 226 of the Constitution of
India for issuance of wit or any type of wit order or
direction quashing and setting aside the inpugned order
dated 4.8.2002 passed by respondent No.2 (Annexure-A
col l ectively). It is also prayed that the petitioner be
allowed to contest election of Agricultural Constituency,
Traders Consti tuency and Cooperative Societies
Const i tuency, whi ch was scheduled to be held on
16. 8. 2002.

#. The Director, Agricultural Produce Marketing and
Rur al Fi nance, Gandhi nagar - r espondent No. 1 by
notification dated 18.5.2002 declared the intention of
holding the election of Agricultural Produce Market

Conmittee, Nadi ad (hereinafter referred to as "the
Conmittee"). Pursuant to the directions issued by this
court in the wit petition filed by one of the
petitioners i.e. Vi nubhai  Nat hubhai Patel -petitioner
No. 4, one of t he petitioners i.e. petitioner

No. 6- Jayanti bhai D. Patel has filed conplaint before the
Director against the former Chairman of the Conmmttee.
The Director passed an order dated 21.6.2002. The said
order was chal |l enged under Section 48 of the Act before
the Deputy Secretary (Appeals) and the State CGovernnent
i ssued notice and fixed it for hearing on 16/6.2002.

#. I n pursuance of the election programre declared by
the respondent No.1 all the petitioners filed their
nom nation fornms on 3.8.2002. Qher private respondent
Nos. 4 to 6 filed separate petitions against their
candi dature before the District Registrar, Cooperative
Societies and Deputy Director, Agricultural Produce
Marketing and Rural Finance and El ection Oficer
Nadi ad- r espondent No. 2 (Annexure-B collectively).
Noti ces were ordered to be issued agai nst the petitioners
and they were called upon by the Election Ofice to file
the reply. Accordingly, they filed joint reply dated
4.8.2002 (Annexure-A). After extending an opportunity of
hearing to the petitioners and considering the objections
rai sed by the private respondent Nos.4 to 6, the El ection
Oficer rejected the nom nation on 4.8.2002 (Annexure-A
col l ectively). The said orders are challenged in this
petition.

#. Last date for withdrawal of the nom nation forms was



7.8.2002 and publication of nanmes of the candi dates was
al so on 7.8.2002. The election was fixed on 15.8.2002.

Al the petitioners had alternative renedy under Rule 28
of the Gujarat Agricultural Produce Market Rules, 1965
(for short "the Rules"). Under Rule 28 of the Rules,

time to approach the Director is within 7 days from the
date of the rejection. The petitioners have not avail ed
that remedy and wthin 2 days of the rejection of
nom nation forns approached this court by way of this
wit petition on 6.8.2002. The matter was placed before
the Division Bench of this court on the next day i.e. on
7.8.2002. Di vi si on Bench of this court (Coram

N. G Nandi & H. K. Rathod, JJ.), after hearing the |[earned
counsel M. Jhaveri for the petitioners ordered to issue
short notice to the respondents making it returnable on
9th i.e. within two days and Direct Service was
permtted. W find fromthe order sheet of this petition
that on 9.8.2002 the same Division Bench of this court
ordered to issue rule and made it returnable on 28.8.2002
and passed a brief speaking order while granting interim
relief in favour of the petitioners, which we would Iike
to reproduced the same.

"1. Heard. Rule. Ms.D. S Pandit, |earned AGP
wai ves service and accepts notice of Rule for
respondent No.1 to 3. Rest of the respondents be
served. Rule returnable on 28.8.2002.

2. As far as t he interim relief is
concerned, it is subnmitted by M.Jhaveri, |earned
advocate for the petitioners that, the order
rejecting nomination of the petitioners is

violative of Rule 16 of GQGujarat Agricultura
Produce Market Committee Rules, 1965, in as rmuch
as, none of the requirements of Rule 16 is
attracted in the present case, and has also
relied on the judgenent rendered by Learned
Singl e Judge in case of KANJI BHAI BABALDAS PATEL
VS. ELECTION OFFICER OF A P.MC VI SNAGAR,
reported in 2001(1)G L.R pg. 259.

3. In the instant case, nom nation of the

petitioners have been rejected on the ground
ot her than the one contenpl ated under Rule 16 of
t he Rul es. For the present purpose, it 1is
sufficient to prima facie hold that the inpugned
order does not satisfy the requirenent of Rule 16
of the Rules, and therefore, operation and
execution of the inpugned order dated 4.8.2002
passed by the respondent No.2 is required to be
st ayed.



4. In Vi ew of t he above, t he
operation/ execution of t he i mpugned or der
Annexure-A dated 4.9.2002 passed by t he
respondent No.2 is stayed, wth the follow ng
directions: -

1) The nomnation filed by t he

petitioners earlier whi ch has been
rej ected by t he i mpugned or der
Annexure-A, Respondents No.1 to 3 are
directed to accept the nonmination of the
petitioners rejected vide Annexure "A"
and allow the petitioners to contest the
ensuing election of Agricultural Produce
Mar ket Committee, Nadiad, scheduled to be
hel d on 16.8.2002;

2) The result of the said election
shal |l be subject to the ultimte outcome
inthe wit petition

5. Notice of rule be served to Respondents
No.4 to 6 by Court process as well as R P.A D
Direct service pernitted, today.

This order is permtted to be conveyed to
the respondents by fax by the Registry, at the
cost of the petitioners".

#. Thus, under the interim orders of the court, the
petitioners were permitted to contest the election held
on 17.8.2002 for different categories and the outcone of
the election was that fromthe agricultural constituency
Ji vabhai Bhul abhai Jala (petitioner No.5), Jayantibha
Dhyabhai Patel (petitioner No.6), Vinubhai Nathabha
Patel, Atul kunar Vittal bhai Patel, Harshad Magan Patel
Mukesh Punam Patel, Manubhai Umedbhai Patel, Dhanjibha
Vaghaj i Sol anki declared as el ect ed.

#. Fromthe traders constituency, Bhikhabhai Anbal al
Patel, Hari sh Ramanl al Pari kh, H. C. Shah and D. N. Shah were
decl ared as el ect ed.

#. From the Cooperative Pur chase and Sal es
Mandl i - Cormercial Constituency, S.D. Patel and C. J. Patel
were declared elected. 1In the election of General Body

petitioner Nos.2, 4 and 6 have been decl ared el ected,
whereas, renmined petitioner Nos.1, 3, 7, 8 and 9 have



lost the election. Thereafter, election of the Chairman
and Vice-Chairman was held on 24.11.2002 and S.D.Pate
was declared elected as Chairnman and H R Pari kh decl ared
el ected as Vice Chairman

#. Thus, this petition was required to be straightaway
di sm ssed qua petitioner Nos. 1, 3, 7, 8 and 9, who have
lost the election as having becone infructuous and
accordingly it is dismssed. However, the petition
survives qua remaining petitioner Nos.2, 4, 5 and 6, who
contested the election and decl ared el ect ed.

#. It may be stated that because of the short notice of
2 days only the respondent authorities were not in a
position to file reply affidavit in this case. But, now,

they have filed reply af fidavit, wher ei n severa
contenti ons, obj ections have been raised, including
prelimnary objections about the maintainability of this
wit petition. On nerits also, they have opposed this
petition. Rejoinder is filed by Jayantibhai D. Pat el

petitioner No.6 in this petition

##. One of the prelinmnary objections raised in the
reply affidavit is that joint petition at the instance of
9 petitioners was not nmintainable, therefore, on this
ground alone it should be di sm ssed. Though there is
sonme substance in this prelimnary objection, we would
not like to decide that objection in this petition as we
are of the considered opinion that there is a strong case
in favour of the respondents regardi ng second prelimnary
objection about the nmaintainability of the wit petition
inview of the alternative remedy available to the
petitioners wunder Rule 28 of the Rules before the
Director against the rejection of the nomnation form

#i. As st at ed earlier, nomnation forns of the
petitioners were rejected on 4.8.2002. The elections
were to take place on 16.8.2002. Under Rule 28 of the
Rul es, statutory renedy of appeal / election petition as
available to the petitioners, which they ought to have
been availed within 7 days after the declaration of the
result of the election before the Director. But ,
adm ttedly, they have not avail ed of the sane. | nst ead
of that all the petitioners have rushed to this court by
way of this petition on the ground of rejection of their
nom nati on.

#i. VWhen statutory remedy of chall enging the decision /
order of rejecting nomnation forns was available to the
petitioners and when speci al nmechani smwas provi ded under
Rule 28 of the Rules for challenging the said order of



rejecting nonmination form for determ nation of t he
election dispute, then ordinarily, this court would not
interfere with the el ection process, which has actually
started and conpl et ed. The jurisdiction of this court
under Article 226 of the Constitution of |India can be
exerci sed in exceptional cases only. This court is loath
to exercise its discretionary jurisdiction under 226 of
the Constitution of India when alternative statutory
renedy is available to the petitioners. Such discretion
can only be exercised only in favour of honest persons
havi ng cl ean record. From the reply affidavit it is
clear that earlier the petitioners were the nenbers of
the Market Committee and they were found liable for
financial |oss caused to the Market Conmittee, which had
seriously hanmpered the interest of the Market Committee.
It is stated in para 8 of the reply affidavit that "
the relevant point of time the present petitioners were
menbers of the Market Committee and at the rel evant point
of time liability of the nenbers of the Committee were
fixed by the Director vide order dated 21.6.2002 due to
m smanagenment and misuse of finance of the Mar ket
Conmittee and the very persons who are held liable for
the said loss during the tenure of the earlier Market
Conmittee of which they were nmenbers had filled up
nom nation forms for the Election of the Market comittee
and agai nst the same the objections had been raised by
the contesting parties".

at

#it. From the order dated 21.6.2002 annexed to the
affidavit in rejoinder shows t hat t here was a
m sappropriation of in all Rs.98,75,158/= and it is
all eged that Rs. 33,94, 460/ - and Rs. 9, 61,426/ = was
required to be recovered fromthe petitioners.

##. In view of the aforesaid facts, when the election
officer has rejected the nonination forms, then we woul d
not like to exercise our discretionary jurisdiction in
favour of the petitioners.

##. It is true that at the admssion stage, Division
bench of this court passed interimorder and pernitted
the petitioners to contest the election. W are now

fully satisfied that this is not a case in which this
court should exercise its discretionary jurisdiction in
favour of the persons, who have indul ged thenselves in
m sappropriating | akhs of rupees. When the petitioners
had alternative renedy of election petition under Rule 28
then we would certainly not entertain this petition on
this ground. Therefore, wthout going into the nerits of
the case, we upheld the prelimnary objection raised by
the otherside regarding the maintainability of this wit



petition and di sm ssed the same on this ground along.

Rul e is discharged. Interimrelief granted earlier to
continue till then.
##. W nmay state that M.Jhaveri, |earned counsel for

the petitioners submtted that rightly or wongly once
Di vi si on Bench of this court entertain this wit
petition, then on the ground of alternative remnmedy
available to the petitioners, the petition cannot be
di smissed. In support of his submission he has placed
reliance on the judgnents of the Hon'ble Suprene Court
reported in (i) AIR 1971 SC 33 and and AIR 2002 SC 2171.
He has also placed reliance on the judgnment of the
| earned Single Judge of this court in case reported in
1979(2) GLR 676. There cannot be any quarrel with the
principle laid down by the Hon'ble Apex Court but as
stated above, we are not inclined to entertain the
petition on the ground nentioned hereinabove. Merel y
because the nmatter was entertained by another Division
Bench of this court, that does not mean that this court
at final hearing stage, cannot consider the question
regardi ng alternative remnedy.

##. M .Jhaveri then subnmitted that if the petitioners
are thrown out today, then they will be left renediless
because the period of 7 days in challenging the inpugned
orders at Annexure-A after the declaration of the result
of the election petition is over. That period has gone
and that there is no provision of condoning the delay in
approaching the Director by way of election petition

Therefore, they wll be renediless. It is true that the
[imtation period is over and now they are renediless,
but the petitioners have to blane thenselves for the
same. Though they were aware that they had statutory
renedy of approaching the authority within 7 days from
the decl aration of the result they have not thought it
fit to approach the authority and instead of that they
have preferred this petition

#i. M. Jhaveri then insisted to i ncor porate t he
argunents which he tried to advance on nerits. W are
not inclined to entertain this request as on the ground
of alternative renedy petition is rejected, therefore, we
have refrained our sel ves from dealing with the
contentions of M.Jhaveri on nerits in this petition

##. M .Jhaveri then nmde a request to continue the
interimrelief granted earlier, which we are not inclined
to continue for a ninute as in our considered opinion
when the wit petitionis dismssed on the ground of
alternative renedy, then there is no question of



continuing the interimrelief even for a mnute. Hence,
this request is rejected.

(B.J. Shethna, J.)

(Akshay H  Mehta, J.)
*Pvv



