IN THE H GH COURT OF GUJARAT AT AHMEDABAD

SPECI AL CI VIL APPLI CATION No 7052 of 2003

to

SPECI AL ClIVIL APPLI CATION No 7099 of 2003
and
SPECI AL ClVIL APPLI CATI ON No. 7100 to 7105 of 2003

For Approval and Signature:

Hon' bl e MR JUSTI CE K. M MEHTA

1. Whether Reporters of Local Papers may be all owed : NO
to see the judgenents?

2. To be referred to the Reporter or not? : NO

3. Wiether Their Lordships w sh to see the fair copy : NO
of the judgenent?

4. \Wether this case involves a substantial question : NO
of law as to the interpretation of the Constitution
of India, 1950 of any Order nade thereunder?

5. Whether it is to be circulated to the concerned : NO
Magi st r at e/ Magi strat es, Judge/ Judges, Tri bunal / Tri bunal s?

MADANSI NH KALUSI NH AMBLA
Ver sus
DI RECTOR OF PRI MARY EDUCATI ON

Appear ance:

1. Special Civil Application No. 7052 of 2003
MR JV JAPEE for Petitioner No. 1
.......... for Respondent No. 1-4

CORAM : MR, JUSTI CE K. M NMEHTA

Dat e of decision: 28/ 05/2003



ORAL JUDGEMENT
1. The petitioner has filed this petition with a
prayer that to quash and set aside the notice dated
07.02.2003 issued by the Taluka Developnent Oficer
| dar, and further prayed t hat to restrain the
respondents, their servants and agents from enforcing the
recovery of the amount of penalty fromthe petitioner and
further be pleased to restrain them from taking any
coercive or penal action against the petitioner pending
adm ssion, hearing and final disposal of this petition

2. Heard M .J.V.Japee, |learned advocate for the
petitioner and M. Anil S. Dave, |earned advocate for the

i ntervener.

3. Rule. M.D A Desai & Ms.Mta Panchal, |earned

AGP waives service of rule on behalf of Governnent on
instruction on behalf of M. A A Nagori, Addi ti ona

Secretary, Primary Education Departnent, Gandhi nagar

appearing on behalf of respondent Nos.1 and 4. The

petitioner has already been served on respondent No. 3.
Wth the consent of the parties, the natters are taking
up for final hearing in this behalf. Since all these
petitions are arising fromthe conmmon facts and issue
involved is also comon, they are being dealt with
toget her by this judgment.

4. The brief facts of the case are as under:

4.11t has been stated in the petition (so far as SCA

No. 7052/ 2003 is concerned) that petitioner is serving as
a primary teacher since 22.01.1973 and posted at Lal pur
Primary School . The petitioner is entitled to the
benefit of L.T.C. under relevant Government Resolution
of the State CGovernment. The LTC benefit is granted once
in a period of 4 years, which is considered as a bl ock
year for LTC. Accordingly, the petitioner has availed of
the benefit of LTC for the bl ock of 1996-1999.

4.21t has been stated in the petition that the

Tal uka Devel opnent Officer - respondent No.3 has issued a
noti ce dated 7.2.2003 on the premi ses that the anmount of
LTC has been obtained by producing false certificates.
In the said notice, the petitioner was also directed to
pay the amount of penalty at three times the actua
amount of LTC failing which the penal action to be taken
as per the CGovernment Resolution dated 3.10.1988 issued
by Deputy Secretary, General Administration Departnent,
State of Qujarat. The notice has been produced at
Annexure '"A'" and Circul ar has been produced at Annexure



"B to this petition in this behalf.

4.31t has been stated in the petition that the

i mpugned notice has been issued with the pre-conceived
noti on that the petitioner has obtained the anmount of LTC
by producing the false certificate. The notice has been
based upon the presunptions and surmises wthout any
foundati on of fact. The petitioner also submitted that
by issuing the inpugned notice by the respondent No.3 for
recovery of the amount of penalty at three tines the
actual anpbunt of LTCis arbitrary, unjustified and al so
violative of principles of natural justice and therefore
the sane deserves to be quashed and set aside.

4.41n support of the aforesaid contention, the
petitioner has relied upon the judgnent dated 28.3.2003
passed by this Court [Coram : Jayant Patel,J.] in
Special Cvil Application No.1577 of 2003 and other
allied group matters.

4.51n view of the fact that all petitions raises
identical question of fact and law, | have narrated the
facts of Special Civil Application No.7052 of 2003 and |
have not narrated the facts of other petitions in this
behal f.

5.1 have also heard Ms.Panchal, |earned AGP on
behal f of the respondent No. 3, who has obt ai ned
instructions on behalf of M.Nagori, Addl.Secretary,
Primary Education Departnment, Gandhi nagar, who are
respondents No.1 and 4. In ny view, no el aborate reasons
are required to be recorded since the matter is covered
by the aforesaid decision, and so far as the case of the
Gover nnent is concerned, in view of the aforesaid
di scussion, | am of the view that t he fol |l owi ng
directions shall neet with the ends of justice.

[a] AIl the petitioners shall file separate
undertaking to this Court that they shall not
raise any objection in future regarding the
recovery of the anmount of penalty directed by
appropriating 33% of the salary and ot her
perquisites i.e. actual pay until they are in
service and they shall also not raise any
objection to the balance recovery to be nmade in
case the concerned petitioners are retiring in

normal course and they shall not raise any
objection for recovery of such anobunt from the
retiral benefits. The said undertaking shal

al so include that the concerned petitioner shal



[b] The

[c] If

deposit the principle amount of LTC on or before
21.6.2003 and such wundertaking shall be filed
within a period of three weeks from 15.6.2003
before this court by each of the petitioners
separately and the copy of the said undertaking
shal |l be produced by the petitioners before the
concerned authorities.

concerned petitioner shall also file
undertaking as per circular dated 03.10.1988
before authority on or before 30.06.2003.

t he principle anmpbunt of LTC is

deposited on or before 30.06.2003 and if such
undert aki ng as per above para [a] is filed before
this court and the copy of the sane is produced
bef ore t he authorities, and if further
undertaking is filed before concerned authority
as per above para [b], then in that case, the
authorities shall recover twi ce the anmount of LTC
as penalty by directly appropriating 33% of the
actual pay of the concerned enployees and only
67% of the actual pay shall be actually paid to
be concerned petitioners. Such recovery shal
continue wuntil the amount of penalty is fully
recovered and if any of the concerned petitioners
is retiring before the amount is fully recovered,
t he concerned authorities shall recover the said
bal ance armount from the retiral benefits
i ncluding the provident fund, gratuity, etc. by
directly appropriating towards the bal ance anount
of penalty.

[d] Until the principles amount of LTC and

t he penalty, as observed earlier, is fully
recovered, the authorities shall not take any
action for crimnal prosecution or departnental
i nqui ry agai nst the enpl oyees concerned as per
circular dated 03.10.1988. It is nade clear that
upon depositing the principle amunt of LTC and
upon raising dispute regarding recovery of
penalty inspite of the aforesaid undertaking to
this Court and to the concerned authority the
aforesaid directions shall automatically stand
vacated in case of concerned petitioner and the
authorities shall be at liberty to | odge crimna
prosecuti on against the concerned petitioners in
accordance with law and the authorities shal

al so be at liberty to take departnental
proceedi ngs including that of suspension of the
enpl oyees concer ned. The aforesaid liberty to



t he enpl oyer/authorities shall be in addition to
the liability of the concerned petitioners, as
the case nay be, for breach of the wundertaking
and for the proceedings under the Contenpt of
Court Act.

6. All  these petitions are disposed of in terns of

the af oresaid directions. Rule nmade absolute to the
af oresaid extent only. There shall be no order as to
costs. O fice shall forward copy of the judgenent dated
28.5.2003 passed in Special Cvil Application No.7052 of
2003 with the wit of these petitions. Direct service is
permtted.

[K. M Meht a, J. ]
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