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1. This group of appeals has been filed by

the Ahnedabad Munici pal Corporation under Section 411 of
t he Bonbay Provincial Minicipal Corporations Act, 1949
(hereinafter referred to as 'the Act') challenging the
judgrments and the assessments of the GRV of the concerned
properties made by the Small Causes Court at Ahnedabad.
The Smal | Causes Court in the Minicipal Valuation Appeals
filed before it, has upset the valuation done by the
Assessnment O ficer of the appellant and instead has fixed
its own, which is not acceptable to the appellant herein
Since they involve commobn questions of facts and |aw,
they are di sposed of by this comon judgnent.

2. The concerned properties are situated

within the areas of Ahmedabad City which are subjected to
i mposition of property tax. For this purpose, appellant
has made the assessnent of the tax of the said
properties, which according to it, is done in consonance
with the provisions relating to the property tax as
contained in the Act and the Taxation Rules. The
respondents i.e. the owners/occupiers of the properties,
however, were not satisfied with these assessnment orders
and the tax required to be paid by themto the appellant
and hence they approached the Court of Small Causes under
the provisions of Section 406 of the Act by way of
Muni ci pal Val uati on Appeals. Before the Court of Small
Causes the present respondents who were appellants before
it, produced certain nmaterial in the formof docunent



regardi ng agreenent to sell, sale-deed of the property,
val uati on report pr epar ed by the valuer or the
certificate issued by the respective societies wherein
t he prem ses are situated, tax receipts, etc. to
i ndicate the financial value of the property in question
and on the basis of the sane, the Court of Small Causes
has arrived at its own assessment of the GRV. In these
appeals the GRV arrived at by the Court of Small Causes
is lesser than the assessnment thereof nade by the
appellant and hence it has approached this Court as
stated above.

3. The grievances, by and |arge, that have

been, made in these appeals by the appellant are that the
Court of Snall Causes has not followed the proper
procedure as envi saged under the Act and the Taxation
Rules as contained in the Chapter VIII of the Act and
al so the provisions of the Code of Civil Procedure as
well as the Evidence Act and has based its judgnent and
order solely on the basis of the docunments which have
been produced by the present respondents purported to be
i ndi cative of value of the property and has determ ned
the annual letting value of the sane on the strength of
such docunents. According to the appellant, t hese
docunents were never produced before the Assessnent
Oficer of the appellant at the time when the respondents
were given the opportunity of hearing for deternining the
val ue of the property and they have produced them at a
bel ated stage i.e. at the stage of the appeal before the
Court of Small Causes and that too w thout exam ning the
aut hor of such docunents. It is further contended by the
appel l ant that the Court of Small Causes has comitted
grave error by taking on record and exhibiting these
docunents without follow ng the proper procedure. It is
the say of the appellant that there is no material on
record to show what was the source of these docunments and
how t he valuation indicated in these docunents of the

property in question was done. It is the grievance of
t he appel lant that by not exami ning the author of such
docunent s, the appellant has been deprived of its

val uabl e right to cross-exam ne such person and to elicit
correct position with regard to financial worth of the
property in question. It is further subnmitted that the
formul a prescribed under the provisions of the Act and
the Rules for deternining the annual letting value is
totally ignored by the Court of Small Causes in as nuch
as it has arrived at its own assessnent w thout there
bei ng any cogent evidence with regard to the cost of
construction, the cost of land, the locality in which the
prem ses in question are situated, the use to which the
property in question is put, the age of the property, the



quality of construction, etc. Accordi ng to t he
appel l ant, such assessnent; solely based on the val uers

reports, agreenents to sell, unautheticated sal e deeds or
certificates or notes, etc. cannot be the basis for
arriving at the annual letting value and the resultant
rat eabl e val ue of the property in question. It is the
say of the appellant that the Court of Small Causes has
nerely acted in a nechanical fashion by keeping in view
the value of the property indicated in the aforesaid
docunents and the GRV has been fixed on different
percentage ranging from 7% to 10% or even 11% by
following the case law laid down by this Court as well as
the Apex Court. It has also contended that while
di sposing of the appeals the Court of Small Causes has
not taken into consideration the principles |laid dowmn by
the Apex Court and this Court in their various judgnments
and it has mechanically followed the ratio laid down in
Raj ni kant Jesi ngbhai Sheth v/s. Rameshchandra Kantil al
reported in 1982 (1) GL.R page 71 for applying the
di fferent percentage. According to the appellant, the
assessnment nade by the Court of Small Causes is
therefore, not proper and it is required to be quashed
and set aside.

3.1. As against that, the counsels for the

respondents have wurged that no error has been conmitted
by the Court of Small Causes and it 1is the appellant
whi ch had conmitted grave error in arbitrarily
determ ning the GRV of the properties in question and has
i nposed tax on the basis of the same which has caused
undue hardship to the citizens of the Ahnedabad City. It
is the say of the respondents that the assessment made by
the appellant is totally based on whins of the concerned
of ficer and no proper procedure, as envisaged under the
Act as well as the Taxation Rules, has been foll owed
whil e deternmining the GRV. Not only that but the
Oficers of the appellant have not even cared to
ascertain the correct value of the property by taking
into consideration the various relevant factors and they
have arrived at their own arbitrary figure which cannot
be sustained in law. The grievance of the respondents is
that the appellant has totally ignored the relevant
factors such as the quality of construction, the cost of
construction, the wvalue of land, the locality, etc. and
it has evolved its own omibus fornula taking in its

sweep the properties liable to be taxed and thereby it
has arrived at the GRV which is very much on higher side
resulting into undue financi al bur den on t he

owner s/ occupants thereof. The respondents have contended
that the arbitrariness of the appellant is wit large on
the record of the case in as nuch as even when for the



earlier period the GRV fixed either by the appellant
itself or the Court of Small Causes for the subsequent
year it has been substantially increased w thout there
bei ng change of any kind in the said properties. They
have al so poi nted out such cases wherein the GRV fixed
for the previous years is very less; whereas for the
concerned year i.e. for the inmmedi ately subsequent vyear
the CGRV is substantially increased and no reasons for
such increase has been given by the appellant. It is
al so contended by the respondents that at the rel evant
tinme, before the Assessnment Officer, they had produced
material indicating the value of the property. However,
the sane had been not taken into consideration by them
They have also contended that even before the Court of
Smal | Causes when the additional evidence either in the
form of docunentary evidence or oral evidence had been
adduced, no objection fromthe side of the appellant was
ever taken even when it was being anply represented by
its counsels. In absence of any resistance or objection
from the appellant, it was absolutely |egal and proper
for the Court of Small Causes to accept the evidence of
the respondents and to decide the annual letting val ue of
t he property in question on the strength of such
docunents or or al evi dence. Accordi ng to t he
respondents, now the appellant has no right to make any
grievance before this Court that the Court of Smal
Causes has not foll owed the proper procedure. Apart from
this, the respondents have nade serious grievance that in
the cases where they property is |let but no standard rent
is fixed and where the property is not given on rent and
hypot hetical rent is required to be deternmined for the
purpose of deciding the annual Iletting value of such
property the principles and the guidelines laid down by
the Apex Court in its various decisions and in particular
the decisions rendered in the cases of Devan Daul at Rai
Kapoor v/s. New Delhi Minicipal Conmttee reported in
AR 1980 S.C. at page 541 and Dr. Balbir Singh v/s
Ms. MCD and ors. reported in AIR 1985 S.C p.
339 have not been followed and that has caused grave
prejudice to the tax payers. At the tine of hearing of
t he appeals certain respondents have also produced
affidavits to substantiate their cases and the counsels
have also filed witten subm ssions. Needl ess to say
that we have taken into consideration all these docunents
and have also considered oral subm ssions nmade by
counsel s of both the sides including the Advocate CGenera
M. S.N Shelat for the appellant.

4. The issues that have been raised in these
appeal s have al ready cone under consideration of the Apex
Court and this Court and also the other H gh Courts on



nunber of occasions. Wth the passage of tine the |aw
has been crystalised on these issues and proper
gui del i nes have also been framed to arrive at just,
proper and legal rateable value of the property, the
annual letting value and the property tax that can be
i nposed on such property. However, these issues have
been extensively argued by the counsels for the parties
and further the issue 'Wether procedure followed by the
| ower appellate Court, while determining the annua

letting value of the properties being the subject matters
of the appeals before it, is proper and if the answer is
in negative what is the correct procedure ?' requiring us
to exam ne them again. For resol vi ng t hese
controversies, we nmay first turn our attention to the
provisions relating to inposition of property tax and the
provisions defined in the procedure of the [litigation
that nay arise in relation to inposition of the property
tax by the nunicipal authority.

5. To start with, the definitions of certain

terns which have great bearing on the provisions relating
to the property tax can be referred to. Section 2 of the
Act relates to the definitions of subsection (1-A) of
section 2 defines '"annual letting value', which reads as
under : -

[(1-A) "annual letting value" neans

(i) inrelation to any period prior to 1st

April, 1970, the annual rent for which
any building or | and or prem ses,
excl usi ve of furniture or rmachinery
contained or situate therein or thereon
mght, if the Bonbay Rents, Hotel and
Lodgi ng House Rates Control Act, 1947
(Bom LVI1 of 1947.) were not in force,
reasonably be expected to let from year
to year with reference to its use

(ii) in relation to any other period, the
annual rent for which any building or
and or prem ses, exclusive of furniture
or machi nery contained or situate therein
or thereon, might reasonably be expected
to let fromyear to year with reference
to its use;

and shall include all paynments nade or
agreed to be nade to the owner by person (other
t han the owner) occupying the building or land or
prem ses on account of occupati on, t axes,



i nsurance or other charges incidental thereto:

Provi ded t hat, for the purpose of
sub-clause (ii), -

(a) in respect of any building or Iland or

prem ses the standard rent of which has
been fixed under Section 11 of the Bombay
Rents, Hotel and Lodging House Rates
Control Act, 1947, (Bom. LVII of 1947)
t he annual Rent thereof shall not exceed
t he annual ampunt of the standard rent so
fixed;

[(aa) in respect of any building or land or

prem ses, the standard rent of which is
not fixed under Section 11 of the Bonbay
Rents, Hotel and Lodging House Rates
Control Act, 1947, (Bom. LVII of 1947.)
the annual rent received by the owner in
respect of such building or Jland or
prem es shall, notw thstanding anything
contained in any other law for the tine
being in force, be deened to be the
annual rent for which such building or
land or prenises reasonably be expected
to let fromyear to year wth reference
to its use;

(aaa) Cause (aa) shall not apply to a case

where the annual rent received by the
owner in respect of such building or |and
or prenises is in the opinion of the
Conmi ssioner |less than the annual rent
for which such building or Iland or
prem ses mght, notw thstanding anything
contained in any other law for the tine
being in force, reasonably be expected to
let fromyear to year with reference to
its use;]

(b) in the case of any land of a class not
ordinarily let the annual rent of which
cannot in the opinion of the Conmm ssioner
be easily estimated, the annual rent
shal |l be deened to be six per cent of the
esti mated market value of the land at the
time of assessnent;

(c) in the case of any building of a class
not ordinarily let, or in the case of any



industrial or other prem ses of a class
not ordinarily let, or in the case of a
class of such prenises the building or
buildings in which are not ordinarily
let, if the annual rent thereof cannot in
t he opinion of the Commi ssioner be easily
esti mat ed, the annual rent shall be
deenmed to be six per cent, of the total
of the estimated market value, at the
time of the assessnment, of the Iland on
which such building or buildings stand
or, as the case may be, of the |and which
is conprised in such premses, and the
esti mat ed cost, at the time of the
assessment, or erecting the building or
as the case may be, the building or
bui | di ngs conprised in such prem ses;]

Subsection (5) of section 2 defines 'building', which
reads as under : -

"Buil ding" includes a house, out-house, stable,

shed, hut and other enclosure of structure
whet her of nmasonry, bricks, wood, mud, netal or
any other material whatever, whether used as a
human dwelling or otherw se, and al so incl udes
verandahs, fixed platforns, plinths, doorsteps,
wal I's including compound walls and fencing and
the Iike;

Subsection (6-A) of section 2 defines 'Carpet area'
whi ch reads as under : -

"Carpet area" neans the floor area of a building
excluding the area over which a wall whether
outer or inner is erected".

Subsection (30) of section 2 defines "Land", which reads
as under -

"Land" includes |and which is being built upon or
is built upon or covered with water, benefits to
arise out of land, things attached to the earth
or permanently fastened to anything attached to
the earth and rights created by legislative
enact nent over any street."

Subsection (54) of section 2 defines "Rateable Value"
whi ch reads as under : -



"Rat eabl e val ue" neans the value of any buil ding
or land fixed whether with reference to any gi ven
prem ses or otherwise, in accordance wth the
provisions of this Act and the rules for the
pur pose of assessment to property taxes."

So far as the provisions with regard to the property tax
are concerned, they are contained in Chapter Xl of the
Act under the Heading 'Minicipal Taxation'. Section 127
(1)(a) envisages inposition of property taxes by the
Corporation. Section 129 onwards deal with property tax
that may be levied by the Corporation. Section 141-B
deals with the rate at which the property tax is
| evi abl e. It is essential to reproduce the text of said
section here -

"141-B. Property tax at what rate |eviable

(1) For the purpose of subsection (1) of
section 127, property tax shall, subject to such
exceptions and conditions hereinafter provided,
be levied annually on building and | ands in the
city at such rate per square nmeter of the carpet
area of building and of the area of |[|ands
(hereinafter to as "the rate of tax) as the
corporation nay detern ne

(2) For the purpose of levy of tax on
buil dings in the city under subsection (1)

(a) the bui | di ngs be cl assified into
residential buildings and buil di ngs ot her
than residential; and

(b) the corporation nay determ ne one rate of
tax for residential buildings and ot her
rate of tax for building other than
resi denti al

Provi ded t hat it shall be lawful for the
corporation to det er m ne for resi denti al
buil dings, the carpet area of which does not
exceed forty square neters, such rate of tax as
is lower than the rate of tax deternined for
residential buildings general |l y under this
subsecti on.

(3) The rate of t ax determ ned under
subsection (1) read with subsection (2) shal
not -

(a) in respect of residential buildings, be
| ess than ten rupees per square netre of



carpet area and nore than forty rupees
per square nmetre, such rate of tax as is
| ower than the rate of tax determined for
resi denti al buil di ngs generally under
t hi s subsecti on.

(b) in respect of Dbuildings ot her t han
residential, be not less than twenty
rupees per square netre of carpet area
and nore than eighty rupees per square
netre of carpet area

(4) The Corporation may, subject to rules,
increase or decrease or neither increase nor
decrease the rate of tax det er m ned under
subsection (1) read with subsection (2) and (3),
(a) in the case of residential buildings,
having regard to the following factors,
nanely : -
(i) in market value of the land in the area
of the city in which the buildings are
situate,
(ii) the length of the time of the existence
of the buil dings,
(iii) the type of the buildings, and
(iv) whether the buildings are occupied by
owners or tenants,

(b) in the case of buildings other than
resi denti al, havi ng regard to t he
followi ng factors, nanely :-
(i) The market value of the land in the area
of the city in which the buildings are
si tuat e,
(ii) the length of the time of the existence
of the buil dings,
(iii) the purpose for which the buildings are
used, and
(iv) whether the buildings are occupied by
owners or tenants.

(5)Inlieu of the property tax leviable
under subsection (1) read with subsection (2) and
(3), there shall be levied annually on,-

(a) residential huts, and

(b) residential tenenents in a Chawl, each
such tenenent having carpet area not
exceedi ng twenty five square neters,

Such ampunt of tax as the Corporation nmay
determine :



Provided that the anount so determ ned
shall not be less than such anbunt as the State
CGovernment nay, by notification in the Oficia
Gazette, specify

Expl anation : For the purpose of levy of tax
under this section, where an addition is made to
an existing building whereby the Carpet area of
that building is increased, such addition shal
be treated as a separate building and the Ilength
of the time of its existence shall be conputed
fromthe year in which the addition is made."

So far the issues concerning the property tax involved in
these appeals are concerned, they can be adequately
appreciated in the light of aforesaid provisions of the
Act together with the provisions of the Taxation Rules.
Chapter VIII of the Act contains rules which have been
framed under the Act for the purpose of taxation. Rule 7
prescribes how the rateable value is required to be
determined. It reads as under :-

"Rat eabl e val ue how to be deterni ned.

7(1) In respect of industrial prem ses and in

respect of any other prenises, which the
Conmi ssioner may decide to treat as one
property having regard to the nature of
the prem ses and the use or uses to which
they are put or are capable of being put
the rateable value of the buildings and
land conprised in such prenises shall be
det erm ned prem ses-w se

(2) For the purpose of fixing the rateable

val ue, different parts of any other
prem ses may be val ued according to their
use.

(3) In order to fix rateable value of any

building or land or prem ses assessabl e
to a property tax there shall be deducted
fromthe amount of the [annual letting
val ue of such building, |land or prem ses
a sumequal to ten per cent of such
annual letting value] and the said
deduction shall be in lieu of al
al l owances for repairs or on any other
account whatever."



Rule 8 enpowers Conmissioner to call for certain
information from the owner or occupier or to enter and
i nspect the assessable premses to enable him to
determine the value of any building or |and. The
i nfornati on that can be sought for are in relation to the
di mensi on of the building or |Iand concerned, the rent if
any, that nay be fetched by such building or land, the
actual cost or any other specified details connection
with the determnation of value of such building or |and
or premises. So far the owner or occupier is concerned,
he is bound to conply with the requisition that may be
made by the Conmm ssioner and to give correct information
to make a true return to the best of the know edge of
such owner or occupier. Rul e 9 envi sages t he
Conmi ssioner to keep assessnent book and in the said
assessment book he is required to enter the follow ng
details every official year :-

"Assessnent book what to contain
The Conmi ssioner shall keep a book, to be called

"t he assessnent-book", in which shall be entered
every official year :-

(a) a list of all [buildings or Iands or as
the case may be, premises] in the Gty
di stinguishing each either by nanme or
nunber as he shall t hi nk fit and

containing such particulars, regarding
the location or nature of each as wll,
in hi s opi ni on be sufficient for
i dentification;

(b) the rateable value of each such [building
or land or as the case nay be, prem ses]
det er m ned in accor dance with t he
provi sions of this Act and the rules;

(c) the nane of the person primarily |liable
for the paynent of the property taxes, if
any, leviable on each such building or

land [or as the case may be, prem ses];

(d) if any such building or land [or as the
case mmy be, premises] is not liable to
be assessed to the general tax, the
reasons of such non-liability;

(e) when the rates of the property taxes to
be levied for the year have been duly
fixed by the Corporation [and either the



period] fixed by public noti ce, as
herei nafter provided, or the receipt of
conpl ai nts agai nst the ampbunt of rateable
value entered in any portion of the
assessment book has expired, [or the
conplaint if any, made against any entry
has been disposed of in accordance with
the provisions hereinafter contained],
the anobunt a which each building or |and
[or prem ses] entered in such portion of
the assessnent-book is assessed to each
of the property-taxes if any, leviable
t herein;

(f) if under section 134 or 135, a charge is
made for water supplied to any building
or land [or prem ses] by neasurenent, or
the water-tax or <charge for water by
neasurenent is conpounded for, or if,
under section 137, the conservancy tax
for any building or land [or prem ses] is
fixed at a special rate the particulars
and amount of such charge, composition or

rate;

(g) such other details, if any, as t he
Conmmi ssioner fromtinme to tine thinks in
to direct."

Rul e 10 provides that assessnment book should be nmde
separately for each ward and if found necessary in parts.
Rule 21 provides that the Conm ssioner did not prepare
assessment book every official year and he can adopt the
entries made in the earlier assessnment year

6. Thus, the aforesaid provisions enpower

the Corporation to Ilevy property tax, prescribe the
property which can be subjected to tax and | ay down the
method in which the tax is to be assessed and also
provide for keeping the record by the Corporation with
regard to such properties and details of their owners
and/ or occupi ers.

6.1. Chapter XXVI of the Act deals with the
proceedi ngs before the Judge, appellate Courts and
Magi strat e. Part 111 thereof deals w th appeal s agai nst
val uation and taxes. However, we wll refer to these
provisions later on in the course of this judgment.

7. W& nmay now turn our attention to the



di spute which is raised by both the sides to the effect
that while determining the CGRV of the properties in
guestion and fixing the anbunt of tax to be levied on
such properties, the procedure and the nethod prescribed
under the aforesaid provisions of the Act and the rules
as well as the guidelines and the law laid down by the
Apex Court and this Court have not been properly
fol | oned. So far the appellant 1is concerned, its
grievance is directed against the Court of Small causes;
whereas the respondents have nade grievance agai nst the
appel | ant .

7.1. As provided u/S. 141-B; for the purpose

of section 127 of the Act, the property tax thereof be
| evied annually on building and land in the city at such
rate per sq. mntr. of the carpet area of building and of
the area of |and as the corporation nmay determ ne. Thus,
it is the building and the land situated in the city
which are to be nmade liable to be taxed at the rate that
may be determined by the Corporation per sq. ntr. of
their carpet area annually. To determine the value of
the property certain relevant factors which are to be
kept in view are the cost of construction, the cost of
land, the area of the property in question, the |ocation
and the use to which such property is put, age of the
building and the quality of the construction. For the
pur pose of assessing the tax to be levied tw factors
whi ch are of utnost inportance are the rateable val ue and
the annual letting value of the property in question

Again this valuation has to be nade on the basis of the
reasonabl e return that m ght be available to the owner of
the property out of the said property. Now what can be
said to be 'reasonable return' in respect of a particular
property is a question that has been exam ned by the Apex
Court and this Court on several occasions and that has

yi el ded wel | defined guidelines for this purpose.
However, since counsels for the parties have extensively
argued on this point, we wll deal with the same in
detail .

7.2. For deciding the rateable value of a

property, first we will have to turn our attention to the
definition of "Annual Letting Value". Section 2 (1-A) of
the Act defines these words. It is mainly divided into

two parts viz. clauses (i) and (ii). Cause (i) deals
with period prior to 1st April, 1970 whereas C ause (ii)
deals with any other period. Both these clauses say that
Annual Letting Value would nmean the annual rent for which
t he concerned property mght reasonably be expected to
let from year to year wth reference to its use. The
only difference between the clauses is clause (1)



envi sages the annual rent for which the concerned
property mght be expected to let fromyear to year, as
if the provisions of Bombay Rent Act were not in force;
whereas clause (ii) envisages otherw se.

Proviso to subsection (1-A) is again

divided into five clauses viz. (a), (aa), (aaa), (b) and
(c) and the proviso relates to clause (ii) of this
subsection. Cause (a) prescribes that when standard
rent of the concerned property is fixed u/S. 11 of the
Bonbay Rents. Hotel and Lodgi ng Houses Rates Control Act
(hereinafter referred to as 'the Bonbay Rent Act'), the
annual rent should not exceed the annual amount of the
standard rent; whereas clause (aa) prescribes that when
no such standard rent is fixed u/S. 11 of the Bombay
Rent Act, the annual rent received by the owner of the
concerned property. For the present we are not touching
the renmai ning three sub-cl auses.

Clauses (a) and (aa) take into its sweep

the cases wherein the concerned property is actually let.

7.3. So far determination of the annual rent

for the properties covered under sub-clause (a) 1is
concerned, it does not pose nuch probl em because annua
amount of the standard rent is the outer limt prescribed
under the Act. However, when the standard rent is not
prescribed of the property which is let out and which may
fall in clause (aa) category, the controversy arises
whet her the annual rent has to be determ ned on the basis
of the standard rent that could be fixed in relation to
such property u/S. 11 of the Bonbay Rent Act or it
shoul d be on the basis of the actual rent received by the
owner. Simlar controversy also arises in case wherein
the concerned property is not letout i.e. it is self
occupi ed. The question that my therefore, require
consideration is 'whether the actual rent i.e. charged
by the | andl ord can be considered to be reasonable rent
that the premises nay fetch annually or it is subject to
the limts of the standard rent that could have been
fixed under the provisions of the Bonbay Rent Act? This
guestion arose for consideration before the Apex Court in
the case of Devan Daul at Rai Kapoor (supra). In that
case the Apex Court was required to decide the question
with regard to determination of annual value of the
prem ses and the word 'reasonabl e’ which occur in section
3(1) (b) of the Punjab Municipal Act. After considering
various decisions of the Apex Court, the Apex Court held
as under: -

"10. Now it is true that in the present cases
the period of [imtation for maki ng an
application for fixation of the standard rent had



expired long prior to the comencenent of the
assessment years and in such of the cases, the
tenant was precluded by section 12 from naki ng an
application for fixation of the standard rent
with the result that the landlord was |awfully
entitled to continue to receive the contractua

rent from the tenant without any | et or
hi ndr ance. But from this fact-situation which
prevailed in each of the <cases, it does not

follow that the landlord could, therefore,

reasonably expect to receive the sane anount of
rent from a hypothetical tenant. The existing
tenant nmay be barred frommaking an application
for fixation of the standard rent and nay,

therefore, be liable to pay the contractual rent
to the Ilandlord, but the hypothetical tenant to
whomthe building is hypothetically to be let
would not suffer fromthis disability created by
the bar of limtation and he would be entitled to
make an application for fixation of the standard
rent and nmmy, therefore, be liable to pay the
contractual rent to the Iandlord, but t he
hypot hetical tenant to whom the building is
hypot hetically to be et would not suffer from
this disability created by the bar of limtation
and he would be entitled to nake an application
for fixation of the standard rent at any tine
within two years of the hypothetical letting and
the limt of the standard rent determn nable under
the Act would, therefore, inevitably enter into
the bargain and circunscribe the rate of rent at
which the building could reasonably be expected
to be let. This position becones absolutely
clear if we take a situation where the tenant
goes out and t he bui | di ng cones to be
sel f-occupied by the owner. It is obvious that
in case of a self-occupied building, the annua

value would be linmted by the nmeasure of standard
rent determinable wunder the Act, for it can
reasonably be presuned that no hypot heti ca

tenant would ordinarily agree to pay nore rent
t han what he could be nade liable to pay under
t he Act. The anomal ous situation which would
thus arise on the contention of the Revenue woul d
be that whilst the tenant 1is occupying the
bui |l di ng the neasure of the annual val ue woul d be
the contractual rent, but if the tenant vacates
and the building is self-occupied, the annua

value would be restricted to the standard rent
det erm nabl e under the Act. It is difficult to
see how the annual value of the building could



11. The

vary accordingly as it is t enant ed or

sel f-occupi ed. The circunstance that in each of
the present cases the tenant was debarred by the
period of limtation fromnmaking an application

for fixation of the standard rent and t he
| andl ord was consequently entitled to continue to
receive the contractual rent, cannot therefore
affect the applicability of the decisions in the
Life |Insurance Corporation's case and the Guntur
Muni ci pal Council's case and it must be held that
t he annual value of the building in each of these
cases was linmted by the neasure of the standard
rent determni nable under the Act.

probl em can al so be | ooked at froma

slightly different angle. Wen the Rent Contro

Legislation provides for fixation of standard
rent, which al one and nothing nore than which the
tenant shall be liable to pay to the landlord, it
does so because it considers the neasure of the
standard rent prescribed by it to be reasonable.
It lays down the norm of reasonabl eness in regard
to the rent payable by the tenant to t he
| andl ord. Any rent which exceeds this norm of
reasonabl eness is regarded by the legislature as
unr easonabl e or excessive. Wen the |legislature
has laid down this standard of reasonabl eness,
would it be right for the Court to say that the
| andl ord may reasonably expect to receive rent
exceedi ng the neasure provided by this standard?
Wuld it be reasonable on the part of the
landl ord to expect to receive any rent in excess
of the standard or norm of reasonableness laid
down by t he | egi sl ature and woul d such
expectation be countenanced by the Court as
r easonabl e? The legislature obviously regards
recovery of rent in excess of the standard rent
as exploitative of the tenant and would it be
proper for the Court to say that it would be
reasonable on the part of the landlord to expect
to recover such exploitative rent from the
t enant ? W are, therefore, of the view that,
even if the standard rent has not been fixed by
the Controller, the landlord cannot reasonably
expect to receive from a hypothetical tenant
anyt hing nore than the standard rent determ nable
under the Act and this would be so equally
whet her the building has been let out to a tenant
who has lost his right to apply for fixation of
t he st andard rent or t he bui | di ng is
sel f-occupied by the owner. The assessi ng



authority would, in either case, have to arrive
at its own figure of the standard rent by
applying principles laid dowm in the Del hi Rent
Control Act, 1958 for determi nation of standard
rent and deternine the annual value of the
buil ding on the basis of such figure of standard
rent.

12. It is, therefore, clear that in each of

the present cases, the annual value of the
building nust be held to be Ilimted by the
nmeasure of the standard rent deterninable on the
principles laid down in the Delhi Rent Control
Act, 1958 and it cannot exceed such neasure of
standard rent. W accordingly allow Appeal s Nos.
1143 and 1144 of 1973 and declare in such of
these two cases that the assessment of the Annua

val ue of the building in excess of the standard
rent determnminable on the principles |laid down in
the Del hi Rent Control Act, 1958 was illegal and
ultra vires. So far as Appeal No. 1201(N) of
1973 preferred by the Municipal Corporation of
Del hi is «concerned, it relates to assessnment of
annual val ue of self-occupied building and since
we have held that in case of self-occupied
buil di ng al so the annual val ue nust be determ ned
on the basis of the standard rent determnable
under the provisions of the Delhi Rent Contro

Act, 1958 and there we have agreed wth the
judgrment of the Hi gh Court, that appeal nust be
di smssed. The assessee in each case wll get
his costs throughout."

The aforesaid observations nmade and the ratio laid down
by the Apex Court nake it very clear that in case where
the standard rent is not fixed and the contractual rent
is the sole basis for determning the annual Iletting
val ue of the prenises, the word 'reasonable' appearing in
the said section has to be on par with the standard rent
and not the contractual rent that nmay be charged by the
owner of the premises. |In the case before the apex Court
for want of determ nation of the standard rent during the
time prescribed under that Act, the contractual rent was
bei ng charged by the | andl ord. However, the Apex Court
said that for want of fixation of standard rent, it did
not follow that for the purpose of determ ning the annua
letting value, the measure of contractual rent should be
adopted in case of rented property or that the | andlord
coul d reasonably expect to receive the sane anmunt of
rent from hypothetical tenant of the property which is



sel f-occupi ed. When the section refers to the prenises
may reasonably be expected to let fromyear to year, it
woul d mean that the reasonable rent would be the standard
rent and not the contractual rent. In the opinion of the
Apex Court this would equally apply to the cases wherein
the property is let but no standard rent of that property
is fixed and what is received by the landlord is
contractual rent.

7.4. 1t may be, however, noted here that in

the case of Minicipal Corporation, Indore v/s. Snt
Rat naprabha reported in (1977) 1 S.C.R at page 1017 the
Apex Court had an occasion to consider the provisions of
section 138 (B) of Madhya Pradesh Municipal Corporations
Act, 1956, which defined annual value of the buil ding and
in particular the non-obstante clause appearing therein
The said section provided that the annual val ue of any
bui l di ng shall, notw t hstandi ng anythi ng contained in any
other law for the tine being in force, be deened to be
the gross annual rent at which such building mght
reasonably be expected to let fromyear to year, subject
to certain specified deductions. In that case, it was
the contention of the assessee that even though no
standard rent in respect of the building was fixed by the
Controller, the reasonable rent contenplated by section
138 (B) could not exceed the standard rent determ nable
under the Rent Control Act and it was incunbent upon the
Muni ci pal Comni ssioner to determ ne the annual value of
the buil ding on the sane basis on which the standard rent
was required to be fixed under such Act. While advancing
this contention reliance was placed on behalf of the
assessee on the cases of Corporation of Calcutta v/s.
Padmadevi reported in (1962) 3 S.C R at page 49 and
@untur Municipal Council v/s. @ntur Town Rent Payers
Association reported in (1971) 2 S.CR at page 423
wherein the Apex Court has taken the sane view as has bee
taken by it in the case of Devan Daulat Rai Kapoor
(supra). However, the Apex Court in the case of
Muni ci pal Corporation, Indore (supra) took the view that
non- obstante cl ause occurring in section 138 (B), nanely,
"notwi t hstandi ng anything contained in any other |aw for
the tine being in force" would nean that while the
requirenent of the Ilaw was that the reasonable letting
val ue shoul d determ ne the annual value of the building;
it has also been specifically provided that this would be
so "notwi thstanding anything contained in any other |aw
for the tinme being in force" and observed that it would
be a proper interpretation of these words to hold that in
a case where the standard rent of building had been fixed
under section 7 of the WMdhya Pradesh Accommopdati on
Control Act and there is nothing to show that there was



any fraud or collusion, that would be the reasonable
letting value, but where that was not so and the buil di ng
had never been |l et out and was being used in a manner
where the question of fixing of its standard rent did not
arise it was permissible to fix its reasonable rent
wi thout regard to the provisions of the Madhya Pradesh
Accommpdation Control Act, 1969; neaning thereby that it
was not incunmbent upon the Controller to assess the rent
on the basis of norns laid down u/S. 7 of the Madhya
Pradesh Accommodation Control Act for determining the
standard rent and to have his own assessnent keeping in
view the factors required for fair and reasonabl e rent of
such bui |l di ng. This nmay again nmean that the gain
assessed by the Controller nmay even exceed the anount of
standard rent that m ght have been deternm ned otherwi se.
The Apex Court in Devan Daul at Rai Kapoor's case (supra)
has rai sed certain doubts regarding the view taken by
Apex Court in the case of Municipal Corporation, |ndore
(supra) by particularly referring to the non-obstante
clause and has observed that the word 'reasonable'
appearing in that section would only relate to the
standard rent and not anything else. It may al so be
noted here that the strength in both the cases i.e. in
the Muinicipal Corporation, Indore and Devan Daul at Rai
Kapoor's case (supra) is the sanme, nanely, the Bench
conprising 3 Hon' bl e Judges of the Apex Court.

7.5. However, provisions of clause (aa) of

proviso to sec. 2 (1-A) (ii) of the Act, with which we
are right now concer ned, directly cane under
consideration before the Apex Court in a judgment
rendered in Civil Appeal No. 5404 of 1995 alongwith its
cognate matters in the case of Assistant General Manager

Central Bank of India v/s. Conmi ssi oner, Muni ci pa

Corporation for the Cty of Ahnedabad. It may be
desirable, at this juncture, to revert back to the
provisions of section 2 (1-A) and in particular clause
(aa) of proviso to the said section. As seen above, the
said clause deals with any building or |and or prem ses,
the standard rent of which is not fixed under section 11
of the Bonbay Rent Act and it envisages that in such case
annual rent received by the owner in respect of such
building or land or prenises shall, notwthstanding
anything contained in any other law for the tine being in
force, be deemed to be the annual rent for which such
buil ding or land or prem ses nmight reasonably be expected
to let fromyear to year with reference to its use. This
provision is very simlar to the provision contained in
section 138 (B) of the WMdhya Pradesh Municipa

Corporations Act, 1956. This very clause of the proviso
has been considered in this judgnment by the Apex Court in



light of the decisions rendered by the Apex Court in the
cases of Municipal Corporation, Indore and Devan Daul at
Rai Kapoor (supra). The Apex Court after considering in
detail the provisions of different statutes of different
States in relation to the annual value of the building,
l and or premn ses, pointed out the distinguishing features
and |l aid nuch stress on the non-obstante clause occurring
in the provisions of section 138 (B) of the WMdhya
Pradesh Municipal Corporations Act and clause (aa) of
proviso to section 2 (1-A) of the Act. The Apex Court
pointed out that in the cases of Guntur Minicipality,
Cal cutta Municipal Corporation and Devan Daulat Rai
Kapoor (supra) the relevant provisions did not contain
t he non-obstante clause and, therefore, the view taken by
the Apex Court in those cases would not apply to the
cases covered under the provisions of section 138 (B) of
t he Madhya Pradesh Minicipal Corporation Act as well as
clause (aa) of proviso to section 2 (1-A) of the Act.
Wi | e doing so, the Apex Court has deviated fromthe view
taken by the said Court in earlier decision rendered in
the case of Devan Daul at Rai Kapoor and it has held that
in cases where the standard rent has not been fixed, but
the property it let, the rent that is to be considered is
the actual rent received by the |andl ord.

7.6. In view of the later decision of the Apex
Court, though delivered by the Bench conprising 2 Hon'ble
Judges of the Apex Court, we have to follow it because it

has considered in detail both the decisions that have
been rendered in the cases of Minicipal Corporation
Indore as well as Devan Daulat Rai Kapoor (supra) to

interpret the provisions of clause (aa) of proviso to
section 2 (1-A) of the Act. Meaning thereby that while
considering the annual letting value in relation to cases
covered under clause (ii) of subsection (1-A) of section

2, in case where the building or Iand or prem ses, the
standard rent of which has been fixed under Section 11 of
t he Bonbay Rent Act, the annual rent thereof shall not

exceed the annual anount of standard rent so fixed.
Secondly in respect of any building or |Iand or prem ses,
the standard rent of which is not fixed under section 11
of the Bonbay Rent Act, the actual annual rent received
by the owner would deemto be the annual rent for which
such building or land or prem ses might reasonably be
expected to let fromyear to year with reference to its
use. O course the second category can be subject to
scrutiny of the Comissioner in case in the opinion of
t he Conmi ssioner |ess than the annual rent for which such
building or land or premses, notwthstanding anything
contained in ay other law for the time being in force,
reasonably be expected to let from year to year wth



reference to its use in view of the provisions contained
in clause (aaa) of proviso.

7.7. This would bring us to consider the 3rd

category i.e. wherein the concerned property is not let.
O course this category has already been referred to in
t he foregoi ng paragraphs. However, it is necessary for
us to carve out as a separate category of the property
and the manner in which rateable value of such property
is required to be assessed. As already discussed above,
the view taken by the Apex Court to the effect that the

Assessing Authority wll have to decide the annua
letting value on the basis of the principles laid down
for determning standard rent. In other words, the

hypot heti cal rent that nay be assessed by the Assessing
Authority should not exceed the standard rent that would
have been fixed for such property under the rent control
provi si ons. The Apex Court in the case of Assistant
CGeneral WManager, Central Bank of India (supra) has
categorically laid down that such view can be applicable
only to the cases where the rel evant provisions of |aw do
not contain the non-obstante clause. O course, the
di stinction has been drawn by the Apex Court in Assistant
CGeneral Manager's case by virtue of |anguage contained in
clause (ii) of the proviso which covers only the cases
where the prem ses have been let but no standard rent is
fixed. Unlike Section 138(B) of the MP. Minicipa
Corporations Act there is no general provision containing
'non-obstante clause' and, therefore, ratio laid down in
Asstt. CGeneral Manager's case would apply to property
falling within the anbit of clause (aa) and it wll not
apply to self-occupied property.

7.8. At this juncture it is worthwhile to

refer to a decision rendered by the Division Bench of
this Court in the case of Minicipal Corporation of the
Cty of Ahmedabad v/is. Oiental Fire & General Insurance
Co. Ltd. reported in 1994 (2) GL.R at page 1498 in
which various provisions relating to the property tax as
contained in the Act and the Rul es have been considered
and extensively dealt with by the Division Bench. After
expl ai ning the plain meaning of sections 2 (1A)(i) and
(ii) of the Act in para. 8 of the judgnent, it has said
in para. 9 as under :-

"9. Section 2(1A)(ii) on the nere reading of
the said sub-clause states that the "annua
letting value" neans the "annual rent" for which
the building nmay reasonably be expected to |et.
The provisos, apply only to tenanted prem ses,
but in case of tenanted prenm ses for a period



prior to 1/4/1984 the rateable value will have to
be fixed on the sane principle which is to be
applicable to self-occupied prem ses."

The Division Bench has discussed cases of Devan Daul at
Rai Kapoor and Dr. Balbir Singh and in para. 33 it has
been observed as under : -

"33. As already noticed, with effect from 1lst
April, 1984, with the insertion of proviso (aa)
to Sec. 2(1A), the contractual rent received by
the owner is deened to be the annual rent for the
pur poses of determ ning the annual letting val ue.
This is, of course, subject to proviso (aaa),
with which we are not concerned in these cases.
The principle of Devan Daul at Rai Kapoor's case

or Dr. Bal bir Singh's case would not apply with
regard to tenanted prem ses, after 1/4/1984. The
said principles will, however, continue to apply

with regard to self-occupied prem ses."

The Division Bench has summed up the legal position in
relation to provisions of sec. 2 (1A (i) and (ii) and
provisos to clause (ii) of the said section of the Act as
under : -

"(1) In the case of self-occupied prem ses,
the rateable value has to be arrived at
by applying the principles enunciated by
the Suprenme Court in Devan Daulat Ra
Kapoor and Dr. Balbir Singh's cases and
t he decision of this Court in the case of
Raj ni kant Jeshi ngbhai Sheth & Os.;

(2) In the case of tenanted prem ses for the
period prior to 1/4/1984, applying the
principles of Devan Daul at Rai Kapoor and
Dr. Balbir Singh's cases, the first rent
fixed is the standard rent and if no
order under Sec. 11 of the Rent Act is
passed, then that rent will be the annua
| etting val ue;

(3) In the case of tenanted premses after

1st  April, 1984, in view of proviso (aa)
to Sec. 2(1A)(ii), the contractual rent
will be the annual rent;"

Qoviously the Division Bench did not have the benefit of
t he judgment of the Apex Court delivered in the case of
Assi stant General Manager, Central Bank of India and its
cognate maters since it was delivered subsequently,
however, in respect of clause (aa) it receives



confirmation fromthe view taken by the Apex Court in
this case.

8. In a recent decision rendered by the Apex

Court in the case of India Automobiles (1960) Ltd. wv/s.
Cal cutta Municipal Corporation reorted in 2002 AIR S.C W
page 833 it has been nade very clear that there are two
di stinct gr oups of principal |aws, one expressly
excludi ng application of Rent Restriction Act and other
not excluding Rent Restriction Act. It has further
clarified that in the first group the determnation of
annual letting value is referable to the nmethod provided
under Principal Act; whereas in second group t he
determination has to be nade on the basis of standard
rent notw thstanding the actual rent. As can be seen
from the judgment rendered in the case of Assistant
CGeneral Manager, Central Bank (supra) that clause (aa) of
the proviso is covered under the category of non-obstante
clause and, therefore, in respect thereof the application
of Rent Restriction Act is excluded. Therefore, so far
the premi ses given on rent but where the standard rent is
not fixed u/S. 11 of the Bonbay Rent Act, the actua
rent received by the Iandlord would be the criteria for
determ ning the annual letting value. For holding this,
we could have sinply followed the ratio |aid down by the
Division Bench of this Court in the case of Ahnedabad
Muni ci pal Corpn. v/s. Oiental Fire & General |nsurance
Co. (supra), but since the counsels for the respondents
have extensively argued this point placing reliance on
Devan Daul at Rai Kapoor's case and Dr. Bal bir Singh's
case and since the Apex Court has taken identical viewin
subsequent decisions explaining and highlighting the
di stinction between two sets of provisions of Ilaw, one
contai ning the non-obstante clause and the other w thout
it, we have carried out this exercise elaborately.

9. So far fixation of standard rent s

concerned, the provisions relating to it contained in the
Bonbay Rent Act would very much govern the field. This
aspect has been taken of by the Division Bench of this
Court in the case of Muinicipal Corporation of Ahnedabad
vis. Oiental Fire & Gen. |Insurance Co. (supra) in
detail and it has given its careful consideration on
various aspects relating to standard rent which may have
bearing on determnation of GRV of the property in
guestion such as the nmeaning of the standard rent as
envi saged under the provisions of the Bonbay Rent Act,
contractual rent to be treated as standard rent in
certain cases, the nethod of conparison of two prenises
for fixing the standard rent and how far that can be
useful for that purpose, etc. Therefore, there is hardly



anything left to be said by us. However, when the
guestion of hypothetical rent to be determned of the
sel f-occupied premises is concerned, in view of the
deci sion of the Apex Court in Devan Daulat Rai Kapoor's
case, Minicipal Authority can formits own assessnent,
keeping in focus t he neasur e of st andard rent
determ nable under the Rent Control provisions on the
basis of all the relevant factors for that purpose and
arrive at a figure which should not be higher than the
standard rent that could have been fixed by the Court
under the provisions of the Bonbay Rent Act and the
rateabl e value will have to be decided on that basis.

10. In case of property for which there is

standard rent already fixed and the property for which
the standard rent is not fixed but which is given on
rent, nornmally it should not «create any problemfor
assessing its annual rent because in the former case the
standard rent will be the basis; whereas in the latter it
would be the actual rent that may be received by the
| andl ord, but when the property is not let, in such cases
the Municipal Authority wll have to make its own
assessnent of the annual rent. In the case of Dr.
Bal bir Singh (supra) the Apex Court has held that the
discretion of the Rent Controller is not unfettered and
unguided . In this decision the Apex Court has not only
pointed out that there is restriction placed on the
di scretion of the Rent Controller, but it has even laid
down principles on which standard rent is required to be

fixed. It has al so observed that the standard rent of
any property is the wupper I|limt and the rent that
property may fetch would be even | esser than the standard
rent consi deri ng t he pecul i ar

characteristics/circunmstances of such property. The Apex
Court in this decision has further pointed out the
di stinction between the use of the building in case of
self occupancy and the use of it while giving it on rent
and has laid down that in case of self-occupancy rebate
of 20% in the property tax assessed is required to be
granted because to have a shelter is a basic need of

human bei ng. However, when the property is given on
rent, there is elenent of profit naking and no such
rebate is required to be given. This is the precise

reason why the ampunt of property tax is lower in the
case of self occupancy than in the case of prenises given
on rent. Ther ef or e, these observations are made
vis-a-vis determination of standard rent they -equally
apply to Muni ci pal Aut hority for deci di ng t he
hypot heti cal rent of non-tenanted prenises and resultant
assessment of the rateable val ue.



10.1. So far the determ nation of standard rent

is concerned, there are two main nmethods of determning
the sane, namely the theory of conparables and secondly
the investnment theory. |In the first theory, the exercise
can be carried out by conparing the prem ses in question
with the other simlarly situated prenmises in t he
locality of which the rent is already fixed. O course
whi l e maki ng the exercise of conparison the follow ng
factors can be kept in view :-

(a) Prem ses shoul d nore or less be sinmlarly
situated in the sanme locality with the same user

(b) Relevant period of letting of the conparable
prem ses.

(c) Whether the rents of the conparable prenises are
fair and reasonable or on the low side due to a
nunmber of extraneous circunstances.

(d) the anenities and facilities provided in such
bui | di ng.

By carrying out such exercise the standard rent of the
concerned property can be fixed wi thout nuch difficulty.

So far the other nethod is concerned, it would depend on
provi si ons nmeant for fixing the standard rent as
contained in section 11 of the Bonbay Rent Act and also
the guidelines |laid down by the Apex Court in the case of
Dr. Balbir Singh (supra). This again will be subject to
the outgoings in the nature of maintenance expenses,

expenses for having basic facilities such as naking
provision for water, the nunicipal taxes, the required
annual repairs, insurance, etc., which may be required to
be taken into account even after deduction of sum equa

to ten percent towards the allowance for repairs, etc.

as envi saged under sub-rule (3) of rule 7 of the Rules.

The Apex Court in the decision rendered in the case of
Dr. Balbir Singh has very enphatically said that in
cases of self occupied preni ses 20% rebate is required to
be given as sel f-occupancy rebate because to have shelter
is a basic necessity of every human being and unlike
giving the premses on rent, there is no elenent of
profit involved. It is, therefore, very clear that for
fixing the rent that can be expected to be received from
t he hypot hetical tenant to determine the GRV, the
Muni ci pal Authority wll keep in si ght al | t he
requirenents for fixing the standard rent. However, as
stated earlier the theory of conparables can be adopted
provided there is no considerable disparity between the
prem ses. At this juncture nore recent decision rendered
in the case of Lt. Col. P.R Chaudhary (Retired) v/s.
Muni ci pal Corporation of Delhi reported in (2000) 4
S.C.C. at page 577 by the Apex Court is required to be



seen. These observations are vis-a-vis nmethod of fixing
the standard rent and they are hel pful in determning the
Gross Rateable Value in the case of hypothetical tenant.
It has dealt with the disparity that may prevail between
two prem ses of sanme kind because of the di sadvantage and
it has also pointed out that even in the cases where
there is comparison between two buil dings one being old
and ot her being newy constructed, there would be great
di sparity on account of the rising cost of construction
the land prices, etc. and in that case such conparison

would be irrational and illogical and, therefore, the
factors regarding the increase in cost of construction
| and prices, etc. will have to be kept in nind. It has

observed as under :-

"Law as interpreted by the Supreme Court cannot
be brushed aside by saying that it is not in
conformty with statutory provisions. The |aw
laid down by the Supreme Court is explicit and
admts of no doubt. For the purpose of arriving
at the rateable value the basic principle is the
annual rent which the owner of the prenises nmay
reasonably expect to get if the premnises were |et
out to a hypothetical tenant. It would depend on
the size, situation, |locality and condition of
the prem ses and the anenities provided therein.
Al these and other relevant factors would have
to be followed in determning the rateable val ue.
That, however, cannot be in excess of t he
standard rent which would be the upper linmt.
But then considering the runaway prices of |and
and building materials if the standard rent were
to be the nmeasure of rateable value there would
be a huge disparity between rateable value of old
prem ses and those recently constructed though
they may be simlar and situated in the sane or

even adjoining locality. Consi dering the sane
and simlar services which are provided by the
| ocal authority if there is vast disparity

between the rateable value of the old prenises
and the new premises that would be wholly
illogical and irrational. To avoid such a
situation Dr. Bal bir Singh case laid the
principl es which have to be followed in arriving
at the rateable value of the newy constructed
prem ses. O course, rateable value cannot be the
sanme but then at the sane tine a wi de disparity
would certainly be irrational, unreasonable and
unfair which situation could be avoided by
followi ng the principles |aid down by the Suprene
Court otherwi se the rateabl e val ue recordi ng w de



di sparity would be struck down. There cannot be
an anbiguity as to the principles laid down by
the Suprenme Court in arriving at the rateable
val ue. "

The aspect regarding disparity in a theory of conparables
has been adequately dealt with by the Division Bench of
this Court in Ahmedabad Municipal Corporation v/s.
Oiental Fire & Gen. Insurance Co.'s case (supra) by
referring to various previous decisions. Hence it is not
necessary for us to dwell on this aspect nore.

11. At this juncture it will be necessary to
turn our attention to sec. 141-B of the Act, which deals
with at what rate property tax is |eviable. Sub- sec.

(4) of that section enpowers the Corporation, subject to
rules, to increase or decrease or neither increase nor
decrease the rate of tax determ ned under sub-sec. (1)
read with sub-sections (2) and (3) and enunciates factors
contained in clause (a)(i) to (iv) and clause (b)(i) to
(iv) to be taken into consideration for that purpose.
Broadl y speaking these factors can al so becone useful to
Muni ci pal authority to determ ne the rateable val ue of
the premi ses in question before it. This coupled wth
t he gui delines that have been evol ved by now by different
counts the factors can be spelt out as under :-

(a) Location of premses wth respect to floor and
its position on the floor specially road view,
sea view, park view, etc.

(b) The type of construction, finishings and
anenities

(c) The extent of area

(d) Planning of premi ses and extent of accommodation

(e) Age of the building and extent of repairs
necessary.

(f) The cost of land and buil di ng,

(g) the carpet area,

(h) the locality in which the premses or the
buil ding is situated,

(i) the access to transport facility,

(j) quality of construction

(k) the estimated |ife of the building, etc.

These are not exhaustive and ot her special features which
the Muni ci pal authority may find rel evant for the purpose
of arriving at the figure of the fair return that the
property in question residential and non-residential my
yield. It can also be seen that sone factors are conmmon
for both the purposes viz. to determ ne the rateable
val ue on the basis of hypothetical rent of the premses



not given on rent keeping in viewthe neasure of the
standard rent. Thus, it is very clear that the power or
di scretion of the Minicipal authority in case of
sel f-occupied property to assess the rateable value
thereof, is not wunfettered and unguided and it should
revol ve round the criteria described above.

12. Thus, to sumup the aforesaid di scussion,

the annual letting value of the prenises in question has
to be on the basis (A) in case the standard rent is fixed
under Section 11 of the Bonbay Rent Act, the standard
rent and (B) in case the building is let but the standard
rent is not fixed and the contractual rent is there, the

contractual rent i.e. the rent actually received by the
| andl ord and (C) where the prem ses are self-occupied for
the residential purpose by the owner hinself, t he
Muni ci pal Authority will have to formits own assessment

with regard to rent that may be received by the |landlord
fromthe hypothetical tenant, keeping in view the neasure
of standard rent that can be fixed for such property
havi ng reference to relevant Rent Control enactnent and
(D) while deciding the rent fromthe hypothetical tenant
under Cause (c) the factors nentioned above for
determining the standard rent have to be kept in view
The GRV has to be based on the data of such rent.

13. This brings us to the second Ilinb of
t hese appeal s about the required procedure that has to be

followed in the [litigation concerning determ nation of
the rateable value of and inposition of tax on the
properties in question. It is the grievance of the

appel l ant that the Small Causes Court has upset the GRV
fixed by the appellant w thout any justification and that
too by placing reliance on the docunents which have not
been produced before the Miunicipal Authority but at a
bel ated stage i.e. at the stage of appeal produced by
the assessee without follow ng the proper procedure and
whi ch have been received in evidence by the Court, also
wi thout followi ng the proper procedure. According to the
appellant the Court of Small Causes has taken into
consideration these docunents which are purported to be
either the valuation report or agreenent to sell or sale
deed or any such docunent, w thout making any effort to
ascertain its authenticity. Such documents cannot be
said to have any evidentiary value. As against that, the
respondents have contended that the appellant was very
much party to the proceedi ngs before the Court of Small
Causes and its counsels never raised any objection to
such docunents being exhibited and relied on by the said
Court and, therefore, at this stage such grievance cannot
be entertained by this Court.



13.1. W have perused the judgnents of the

Smal | Causes Court which have been annexed in all these
appeals and it is found that barring few exceptions, in
all the matters the appeal s have been di sposed of by the
Court of Small Causes by giving judgnent conprising three
snal | paragraphs. The contents of these paragraphs
formed factual data or description of the concerned
property in first para., the GRV fixed by the appellant,
and the present respondent producing sone docunent
indicating a particular value of the property and in the
second para. the Court arriving at the figure applying
the 7% formula by accepting the value given in such
docunent in third para. Al these judgnments hardly run
into one page or little nore than that. It is,
therefore, very clear that the Court of Small Causes has
not applied its mnd to find out whether the docunent
produced by the respondent was genuine; that it reflected
the correct value of the property in question and whet her

it cane fromthe proper source. It is very obvious that
without this scrutiny no reliance can be placed on such
docunents. In fact even for exhibiting such docunent

certain procedure has to be followed by the Court of
Smal | Causes, but the same has not been done by it.

13.2. It may be not ed here t hat t he
respondents, on their part have made gri evance agai nst
the appellant that it has not given opportunity to the
concer ned person of hearing before assessing the rateable
val ue and fixing the tax on his property. Hence
principles of natural justice have been violated and such
assessment cannot be considered as valid. Say of the
appel | ant is that adequate opportunities have been
afforded to them despite that if they do not remain
present nor choose to produce relevant material, they
have to thank thensel ves and no blame can be thrown at
t he appel | ants door.

13. 3. The provi si ons of the Act and the
Taxation Rules, create conplete machinery for various
purposes relating to property tax such as identifying the

property liable to be taxed, assessnent to be nmade of
such property, to inpose the tax and collection of the
same, etc. Apart from this they also provide for a
structure to take care of the litigation tat nay arise in
respect of the property tax. W may first turn our
attention to Rule 8 of the Taxation Rules, which we have
already narrated, enpowers Commissioner to call for

i nfornations or return fromowner or occupier in relation
to his property to enable himto determ ne val ue of the
property. This provision, at the sane tine, provides



opportunity to owner or occupier of such property to
produce all the relevant material to indicate the true
val ue of the property. Though this rule leaves it to the
discretion of the Commi ssioner whether to call for the
information, it clearly appears, considering the nature
of the information to be called for, and also to fulfill
the requirenents of Rules 9 and 10 wth regard to

mai nt ai ni ng Assessnent-book, it is absolutely essential
for the Conm ssioner to resort to provisions of rule 8.
This wll also give the proposed assessee to produce al

the relevant record pertaining to his property.

13. 4. The assessee gets a chance to object to

determ nation of the rateable value by the Conmm ssioner
in view of requirenents of Rules 13 to 18. This stage
cones after the rateable value of the concerned property
is determned and the entry is nade into the assessment
register. Rule 13 requires issuance of public notice
intimating the public to place where the assessnent book
or section thereof would be available. Rule 14 entitles
every person who reasonably claims to be the owner or
occupier of premses entered in the assessment book to
have free inspection and also to have copy of the extract
of the entry. Rule 15 envisages Conmissioner to notify
by public notice receiving the tine of conplaint which
the owner or occupier may intend to file against the
determi nation of rateable value, which should not be |ess
than 15 days from the date of publication of notice.
Rul e 15(2) envisages giving of special witten notice to
the owner/occupier also after the issuance of public
notice in (1) when prenmises are for the first tine
entered in assessnment book as property liable to paynent
of tax or the rateable value of any premises liable as
such is increased.

13.5. Rule 16 prescribes time and manner of
filing conplaints against valuation. It should be in the
formof witten application. Sub-rule (2) says :-

"Every such application shall set forth briefly
but fully the grounds on which valuation is
conpl ai ned agai nst."

Rul es 17 and 18 of the Rules read as under :-

"17. Notice to conplainants of day fixed for
i nvestigating their conpl aints.

The Commi ssioner shall cause all complaints so
received to be registered in a book to be kept
for this purpose and shall give notice in

witing, to each conplainant, of the day, tine



and place when and whereat his conplaint will be
i nvesti gated.

18. Hearing of conplaints.

(1) At the tine and place so fixed, the
Conmi ssi oner shall investigate and di spose of the
conplaint in the presence of the conplainant, if
he shall appear, and, if not, in his absence.

(2) For reasonable cause, the Conm ssioner
may fromtine to tine adjourn the investigation

(3) When the conplaint is disposed of, the
result thereof shall be noted in the book of
conplaints kept wunder Rule 17 and any necessary
anendnent shall be made in accordance with result
in the assessnent book."

Fromthe aforesaid rules, it is very clear that

even after the rateable value is determned by the
Conmi ssioner, it is open for the assessee to dispute it
by maki ng conplaint against it. As it is decided by this
Court in Ahmedabad Municipal Corpn. v/is. Oiental Fire
& CGeneral Insurance Co.'s case (supra) the burden of
provi ng that the rateable value determned by the
Conmi ssioner is on the higher side. Therefore, the
assessee even at the time of hearing of the conplaint
under Rule 18 of the Taxation Rules can produce nore

material in support of its case since at that stage
matter is still under investigation by the Comn ssioner
No provi si on of law prevents him from producing

addi ti onal evidence at that stage, if for reasons beyond
his control he had omitted to conply with the requisition
or had failed to give true information or to make true
return to the best of his know edge or belief, which he
was otherwi se required to do as per Rule 8.

13.6. Thus the owner or occupier is given anple
opportunity at different stages to supply relevant
informati on to enabl e the Comm ssioner to determne the
rat eabl e val ue. Moreover, he is also entitled to file
conpl ai nt agai nst val ue determ ned by the Comm ssioner in
relation to his property and to renain present at tine of
such complaint is being investigated. It is therefore,
i ncumbent upon the assessee to produce whatever evidence
he proposed to rely on to show and establish the return
which the property nmay reasonably be expected to fetch
Rul e 18 requires Commi ssioner to investigate into the
conplaint. QObviously therefore he is required to exam ne
pros and cons of every aspect relating to such property.
He will have to exanmine all the material which is placed



before him If the assessee fails to remain present or
produce any relevant record he should suffer t he
consequences. At the sanme tinme Conmi ssioner is also duty
bound to ensure that requirenments of issuance of public
noti ce and/or service of personal notice have been fully
conplied with. If there is conmplete conpliance and
despite that assessee fails to either remain present or
fails to produce evidence, he is precluded fromdoing it
subsequently, at the tinme of appeal before the Court,
of course subject to certain provisions pertaining to
producti on of additional evidence as contained in the Act
and the Munici pal Appeals Rules, 1976.

13.7. Thus, a conjoint reading of Rules 8, 9,

15, 16, 17 and 18 will show that all relevant information
which may enable the Minicipal Authority to identify the
property and deternmine its rateable value has to be nmde
available to it at this stage which may al so be taken
into consideration at the tine of investigation by the
Conmi ssioner in the event of any conplaint having been
made by the owner or occupier in respect of such

property.

14. At this stage it will be worthwhile to

refer to certain provisions dealing with the Ilega
pr oceedi ngs t hat may ari se on account of the
determ nation of valuation and inposition of property
t ax. Chapter XXVI of the Act deals wth proceedings
bef ore Judge, appellate Courts and Magistrates. Part |11
of this chapter deals with appeals against valuation and
t axes. Section 406 prescribes that appeal s agai nst any
rateabl e value or tax fixed or charged under this Act
shal |l be heard and determ ned by the Judge. Now the word
"the Judge" is defined in section 2 (29) of the Act, and
it means that in the city of Ahnedabad t he Chief Judge of
the Court of Small Causes or such other Judge of the
Court as the Chief judge nay appoint in tis behalf and in
any other city the Cvil Judge [Senior Division] having
jurisdiction in the city. Thus in the City of Ahnedabad
an appeal against the rateable value or tax fixed or
charged under the Act would lie before the Chief Judge of
the Court of Small Causes, who would either hear it
hinself or assign it to sone other Judge of the said
Court. This appeal can be filed subject to certain
restrictions which have been enunerated in subsection (2)

of section 406. Section 411 of the Act deals with
appeals to the Civil appellate Court. Section 2 (8A)
defines 'civil appellate Court'. Civil appellate Court

neans in the case of city of Ahnedabad the H gh Court and
in the case of other <city the District Court having
jurisdiction in the district in which city is situated.



Thus for Ahnedabad city it is the High Court which has
the jurisdiction to entertain appeal against the order
passed under Section 406. Section 411 is conprising 4
clauses with proviso and clause (a) prescribes for filing
of appeal to this Court against the decision of the Judge
under Section 406 by which rateable value in excess of
Rs.2,000/- is fixed. Section 418 confers powers on the
Judge to sumon witnesses and conpel production of
docunents. Subsection (1) of this sectionis required to
be reproduced in toto. It reads as under :-

"418. Power to sunmmon wtnesses and conpel
producti on of docunents.

(1) For t he purpose of any inquiry or

proceedi ng under this Act, the Judge may sunmmon
and enforce the attendance of wtnesses and
conpel them to give evidence and conpel the
production of docunents, by the sane neans and,
as far as is possible, in the same manner as is
provided in the case of a Court of Small Causes
by or under the relevant Small Causes Courts Act
and in all matters relating to any such inquiry
or proceeding the Judge shall be guided generally
by the provisions of the said Act so far as the
same are applicable.

This provision wll squarely apply to the appeal u/S.
406 of the Act as it is proceedings before the judge
under the Act as can be seen fromthe title of Chapter
XXVI .

14. 1. This subsection envi sages that the Judge

is required to follow the procedure prescribed under The
Presidency Snall Cause Courts Act, 1882, in its
application to the Cty of Ahmedabad, for sunmoning the
wi t nesses and conpel ling the production of the docunents.
It also prescribes that it is required to generally
follow or be guided by the provisions of the said Act so
far as the same are applicable. It my be noted here
that by virtue of section 9 of the Snall Cause Courts
Act, this Court has framed Ahnedabad Small Causes Court
Rul es regarding procedure to be followed and practice to
be observed by the said Court.

15. At this juncture special nention is

required to be nade of Minicipal Appeals Rules, 1976
(hereinafter referred to as 'Appeals Rules') made under
Article 227 of the Constitution of India by this Court.
They relate to appeals u/S. 138 of t he CGuj ar at
Muni ci palities Act, 1963 and u/S. 406 of the Act. These



Appeal Rules prescribe the nanner in which presentation
of appeals is to be nade, persons authorised to institute
them the formof petition of appeals, filing of witten
st at ermrent by r espondent muni ci pality or nunicipa
corporation, etc. Rules 11, 12 and 13 of the Appeals
Rul es deal with | eading of additional evidence by parties
whi ch can be reproduced as follows : -

"11. No party shall be entitled to |ead

evidence in addition to what has been led in the
proceedi ngs held under section 106 or 109 of the
Gujarat Municipalities Act, 1963, or under the
rel evant provisions of the Act, and rules in
Schedule Ato the Bonbay Provincial Minicipal
Corporations Act, 1949, as the case nmay be,
unl ess permitted by the Magistrate or the Judge,
as the case nay be. The Magistrate or the Judge,
may, however suo nmotu call for additiona
evidence if he considers it necessary in the
i nterest of justice.

12. A party desiring to Ilead additional
evi dence shall apply in witing for pernission to
do so. It shall state in its application as to
what evidence it wants to |ead and reasons, for
perm ssion to |l ead the evidence at the stage of
t he appeal

13. If after hearing the objections of the

opposite party and perusing the petition of
appeal and the witten reply of the respondent,
if any, and the other papers produced in the
case, the Magistrate or the Judge, as the case
may be, is of the opinion that it would be
expedient in the interest of justice to allow
such additional evidence to be led, the sane may
be allowed to be Iled, provided, however, that
where one party is allowed to lead additiona

evi dence t he opposite party shall also be
allowed, if it is so desired, to |l ead evidence in
rebuttal of such additional evidence. The

Magi strate or the Judge, as the case may be, may
allow any fact to be proved by affidavit, subject
however, to the provisions of Order XIX of the
Code of Civil Procedure, 1908, in that behalf."

Rule 11 clearly shows that no party shall be entitled to
| ead evidence in addition to what has been led in the
proceedi ngs u/ Ss. 108 and 109 of the Municipalities Act
or under the provisions of the Act and rules in Schedul e
A to the Act unless permitted by the Magistrate or the



Judge as the case may be. It can, therefore, wthout
doubt be said whatever evidence that parties desire to
lead has to be done at the tinme of following the
procedure wunder the Act and the Taxation Rul es which has
been di scussed in detail in the foregoi ng paragraphs. W
are, therefore, completely fortified in saying that the
assessee is precluded from producing evidence at the
stage of appeal, ofcourse subject to discretion of the
Judge to grant such pernission in case of application
bei ng made for additional evidence and his suo-nptu power
to call for additional evidence. As observed earlier

even provisions of section 418 of the Act confers suo
notu for exercise of such power by the judge. Rule 12 of
Appeal s Rules requires party desiring to lead additiona

evidence to nmake application setting out particulars of
such evi dence and reasons for seeking such perm ssion at
the stage of appeal. Rule 13 of Appeals Rul es says that
t he Judge, before formng the opinion that it would be
expedient in the interest of justice to allow such

addi ti onal evidence to be led, will have to take into
consideration the objections that nay be taken by the
ot herside, petition of appeal, witten statement and

ot her papers produced in the case. The judge nmay al so
allow any fact to be proved by affidavit. Reverting back
to Rule 12 of Appeals Rules it can be stated that its
provi si ons are conpletely in consonance wth the
provisions of Order XLI Rule 27 of the Code of Cvi
Procedure, which are as under :-

"R 27. Production of additional evidence in
Appel | ate Court. -
(1) The parties to an appeal shall not be
entitled to produce additional evidence, whether
oral or docunentary, in the Appellate Court. But
if-
(a) the Court from whose decree the appeal is
preferred has refused to admt evidence
whi ch ought to have been adnmitted, or
(aa) the party seeking to produce additiona
evi dence, est abl i shes t hat
not wi t hst andi ng t he exercise of due
di i gence, such evidence was not wthin
his knowl edge or <could not, after the
exerci se of due diligence, be produced by
himat the tine when the decree appeal ed
agai nst was passed, or
(b) the Appellate Court requires any docunent
to be produced or any wtness to be
examined to enable it to pronounce
judgrment, or for any other substantia
cause,



the Appellate Court may allow such evidence or
docunent to be produced or wtness to be
exani ned.

(2) Wherever additional evidence is allowed
to be produced by an Appellate Court, the Court
shall record the reason for its admi ssion."

The Judge, while deciding the application under Rule 12
of Appeals Rules has to take into consideration all the
aforesaid facts which have been enunerated in Oder XL
Rule 27 to arrive at a just and proper decision. These
provi sions apply conplete brake on party producing any
docunent without follow ng the due procedure and prevent
t he judge taking such docurment on record as a mtter of
course as has happened in nost of the cases before us.
The | earned Judge has proceeded on the footing as if the
provisions of the Act, the Taxation Rules, the Appeals
Rul es and the Code of Civil Procedure, as well as, the
I ndi an Evi dence Act do not exist.

15.1. Section 434 of Part X of the aforesaid

chapter envisages application of the provisions of the
Code of Cvil Procedure which can be reproduced as
follows :-

"434. Code of Civil Procedure to apply.

(1) Save as expressly provided by this
Chapter the provisions of the Code of Cvil
Procedure, 1908, (V of 1908) relating to appeals
from original decrees shall apply to appeals to
the Judge fromthe orders of the Conmi ssioner and
relating to appeals from appell ate decrees shal
apply to appeals to the Cvil Appellate Court.

(2) ALl other nmatters for which no specific
provi sion has been made under this Act shall be
governed by such rules as the State Government
may fromtime to tinme meke after consultation
with the H gh Court."

Thus in appeals which my be filed before either the
Judge or the CGivil appellate Court t he procedure
prescribed under the Civil Procedure Code will apply to
all other matters where no specific provision has been
made under the Act and shall be governed by the rules
framed by the State Government fromtime to tinme after
the consultation of the H gh Court.

15.2. In the provisions of Rules 11, 13 of



Appeal s Rules and section 418 of the Act are read
together, it will becone clear that when the judge grants
perm ssion under Rule 13 or decides suo-notu to have
evi dence docunentary and/or oral under Rule 11 or section
418 of the Act, he will have to resort to the provisions
of relevant Small Causes Courts Act to summon and comnpel
the attendance of wi tnesses and conpel them to give
evi dence and conpel the production of documents. Perusa
of the inpugned judgnents clearly shows that at nowhere
the judge has stated either he had exercised powers u/S.
418 of the Act or Rule 11 of the Minicipal Appeals Rules
nor does it showthat it was in the interest of justice
that the respondents were permtted to produce the
addi ti onal evidence nor does it show that the judge had
satisfied himself, before granting the pernission, that
t he concerned respondent was prevented due to adequate
reasons from producing it before the Municipal Authority.

16. By and |large, speaking about the appeals

before us, we have noticed that the Court has neither
followed the proper procedure nor it has even cared to
ascertain the genui neness of these docunents. This is
not proper. When the Act requires followi ng of certain
procedure, the Court has to follow it in toto and it
cannot resort to 'shortcuts'.

17. Thus, to sumup, in our opinion whatever

evi dence the owner or occupier desires to lead and
what ever material he desires to produce, he should
produce it when the matter is pending before t he
Muni ci pal Authority in the proceedi ngs under the Act and
the Taxation Rules for determining the rateable value.
When that stage has gone, he is precluded fromdoing it,
subject to provisions relating to additional evidence as
contained in the Act and Appeals Rules. The assessee
cannot have his own choice in this and hinself decide the
stage at which such material should be produced. W have
noticed that in |arge nunber of cases this has not been
done and the respondents have been permitted to produce
the material at the stage of appeals u/S. 406 of the Act
wi thout followi ng the due procedure by the assessee as
well as by the Court. Qbviously therefore the Court of
Smal | Causes has based its judgnent on strength of
docunents which had not been produced at the tinme when
the matter was under consideration of the Minicipa
Authority but they were just submitted to the Court at
the tine of hearing and the Court had placed reliance on
it without insisting upon its proper production and
wi t hout verifying their authenticity. The appellant's
grievance is, therefore, fully justified.



17.1. Further, nornally the judge will have to
decide the appeal on the basis of material that is
already produced before the Minicipal Authority and

of course the docunents such as petition of appeal, tax
bill, witten statenent, etc. which are filed as per the
requi renent of Appeals Rules. For granting pernission to
lead additional evidence, it wll have to insist for

application fromthe concerned party and pass order on
t hat application assigning reasons for formng his
opi nion keeping in view Rule 13 of Appeals Rules. It is
pertinent to note that section 409 of the Act prescribes
even appoi nt nent of expert val uer upon any party to the
appeal nmaking an application for the said purpose before
evi dence as to value is adduced. Qovi ously evi dence
referred to in this section wll nmean additional
evi dence. Thus, the Court of Small Causes cannot assess
the value of the property in question sinply on the basis
of the document, even the authenticity of whichis
doubtful. In fact the exercise that is required to be
carried out by the appellant in case of determ ning the
rateabl e value will also have to be carried out by the
Court of Small Causes in such cases. Mere production of
sonme docunent by the assessee should not suffice or
provide the adequate data for determning the rateable
value. The Court of Small Causes will have to first
i nqui re about the veracity of such docunents and if it is
desired to be produced by the assessee on record, it
shoul d cone fromthe proper custody and the procedure
which is required to be followed under the provisions of
the Appeals Rules, the Small Causes Courts Act as well as
the Cvil Procedure Code will have to be followed. It
may also be kept in mind by the Court that in the event
the | earned advocate appearing for the Corporation does
not have any objection for production of such document
then his consent in witing should be obtained to form
part of the record of the case and even then it should
make effort to find out whether permission under Rule 13
is required to be granted and if yes, whether the val ue
i ndicated in such docunent was proper having regard to
the attending circunmstances. The Court is even required
to direct the party to adduce evidence if it is required
to be done to ascertain the factual data relating to the
factors nmentioned herei nabove for determning the correct
rateable value or with a viewto ascertain whether the
val ue shown in the docunent was proper. W find that in
all these appeals the said exercise has not been carried
out . No efforts seemto have been made by the Court of
Smal | Causes to ascertain whether the value of the
property nentioned in the docunents relied on by it was
proper. W also find that the Court of Small Causes has
not even cared to find out whether the concerned document



is conming fromthe proper custody and it has not tried to
verify the truthful ness or genui neness of such docunent.
Wt hout naking any effort in such direction the reliance
pl aced on such docunents by the Court of Small Causes is
totally msplaced. For that purpose these appeals are
required to be sent back to the said Court for
reconsi deration in the light of the foregoing discussion

18. The last but not the |least factor that is

required to be referred to is whether 7% formul a applied
by the Court of Snall Causes is proper. Suf ficient
di scussi ons have been made on this aspect by this Court
in the decisions of Rajnikant and Oiental Fire & Genera

I nsurance Co. (supra). It also appears from the
j udgnent s del i vered by the Snall Causes Court in
di fferent present municipal appeals to fix the return of
the property, «criteria of 7% has been adopted. It has
been submtted before wus that considering change of
ci rcunst ances, this aspect is required to be
reconsidered. In our opinion, the principles evolved in

these decisions with regard to deternmning the fair
return of the property cannot undergo any change and they
woul d by and | arge renmain the same. However, it is the
econom ¢ condition prevailing at the tine is the
principal criteria for determning the rate of return

The word "econonmic condition" inits fold would enbrace
di fferent aspects concerning the real estate market, the
cost of living, the return received from Government
securities, etc. Since for determination of the fair
rent, value of the property is required to be fixed and
on the basis of that value the fair return of the said
property, having regard to the different circunstances,
can be decided. The word 'value' has different neanings
and even in the world of economics it is always said that
value is a highly subjective economc termand it is
somewhat abstract in nature. Obviously there is variance
bet ween the words "val ue of the property" and the "cost
of the property". The word "price" has also different
nmeani ng. The <cost of the property is the actua

expenditure that has been made on account of the purchase
of materials, |labour and other sundry expenditure made
for erection of the property. So far the wvalue is
concerned, it would depend on (1) utility, (2) scarcity,
(3) demand and (4) transferability. So far the price is
concerned, the essential elenents are the actual cost
pl us the comm ssions and the reasonable profit that could
be expected in sale of the property keeping in view the

demand. Thus so far the value of the property is
concerned, the essential criteria are not only denand and
supply but its utility also. The value of inmovable

property is, therefore, governed by, so far the economc



aspect is concerned, several factors which can be (1)
demand and supply, (2) the economic policy of the State
as well as Central Government, (3) inflation and
deflation, (4) general noney market situation, (5) boom
or recession in real estate market, (6) the paying
capacity of the people of the Ilocality in which the
property is situated, etc. O course, there are severa

other legal as well as technical and social aspects which
may have their own bearings on this question. However,
for the purpose of dealing with these appeals the sane
are not required to be gone into in detail. Suffice it
to say that the aspects like the size of the |and, shape,
the area of the property, quality of construction

infrastructure facilities, environmental conditions, the
locality, the population or density of the area, etc.
are some of the relevant factors. So far the city of
Ahmedabad is concerned, it is a mtter of common
know edge and certainly judicial notice can be taken of
such fact that the real estate market is passing through
recession period for the |last several years and to add to
that the devastating earthquake which occurred on 26th
January, 2001 has brought further recession in the said
mar ket since the people are now scared of having
residence in nulti-storeyed buildings. Needless to say
that the city is having number of such buildings. It may
also be noted here that so far the gilt-edged securities
of the Government are concerned, the rates of interest
have been curtail ed substantially. O course, the rate of
interest prevailing for such securities as on today are
hi gher than the rate of return that my be had on
i movabl e property. This, however, has its adverse
effect on the paying capacity of the buyer. It is
obvious that rate of return yielded by the residentia

property is nornmally lesser than the rate of interest
yi el ded by commercial properties. The Court of Snall

Causes has wthout application of mind adopted the
formula of 7%in nost of the cases which are before us.

If the Court had applied its mind to aforesaid aspects,

it could have realised that considering variety of
reasons, the criteria of 7% cannot be applied wuniformy,

irrespective of the facts of the case. It is quite
possi bl e that considering the then econom c condition and
t he commencenent of process of recession in real estate
market, as submitted by counsels for the respondents, the
rate of interest by way of yield on the property may be
| esser than 7% For this reason also, the cases in these
appeal s are required to be reconsi dered.

So far the other incidental subm ssions such as
that the appellant has determ ned the rateable value
already fixed in the previous year to a higher amount in



t he subsequent year, which is not permssible, etc. are
concerned, these questions have already been dealt wth
by this Court in the case of Oiental Fire & Genera
I nsurance Co. (supra) and in the case of Ahnedabad
Muni ci pal Corporation v/s. Di neshchandra C. Desai by
the Division Bench of this Court in First Appeal No.
3503 of 2001 dated 1/2/2002 and, therefore, they have not
been dealt with here.

19. In the result, these appeals are allowed
and the inpugned judgments in the appeals, other than

nmentioned in para. 20, are quashed and set aside. The
appeal s are remanded back for reconsideration of the
Court of Snmall Causes in the |ight of the discussions

made in this judgment. No order as to costs.

20. The exam nation of individual case of

t hese appeals shows that in the following appeals the
decision has been rendered by the Court of Small Causes
on the basis of |egal docunentary evidence in the form of
rent receipts, etc. produced after following the due
procedure. These appeals, therefore, do not call for any
interference by this Court.

Fi rst Appeal s Nos. 260/ 1992, 1428/ 1992,
7737/ 1999, 7739/1999, 7741/1999, 7743/1999 and
7744/ 1999.

Simlarly, in the follow ng appeal s the judgnments

have been delivered on the basis of the previ ous
judgments for the precedi ng assessnent year of the said
Court in respect of the very properties involved in the
present case. No plausible reason has been brought on
record by the appellant justifying the increase in
valuation for the following year. |In that view of the
matter, the judgments delivered in these cases are also
not required to be disturbed. |In the circunstances, the
foll owi ng appeal s are disnissed :-

First Appeals Nos.337/1992, 2130/1996, 3331/2001
3557/ 2001 and 3558/2001

The appel | ant has al so preferred G vi
Applications for stay alongwith the appeals in this
group. In view of the judgment delivered in these

appeal s, the Cvil Applications do not survive and they
are di sposed of accordingly.

[ J.N. BHATT, ACTG C.J.]



[ AKSHAY H. MNEHTA, J.]
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