IN THE H GH COURT OF GUJARAT AT AHMEDABAD

SPECI AL CI VIL APPLI CATION No 1957 of 1988

with

SPECI AL CIVIL APPLI CATION No 3717 of 1988

For Approval and Signature:

Hon' bl e MR JUSTI CE K. A PUJ

1. Whether Reporters of Local Papers nmay be all owed . YES
to see the judgenments?

2. To be referred to the Reporter or not? : YES

3. Whether Their Lordships w sh to see the fair copy : NO
of the judgenent?

4. \Whether this case involves a substantial question : NO
of law as to the interpretation of the Constitution
of India, 1950 of any Order nmde thereunder?

5. Whether it is to be circulated to the concerned : NO
Magi st rat e/ Magi st rat es, Judge/ Judges, Tri bunal / Tri bunal s?

SHANTI LAL MOTI LAL SHAH THROH S HEIR & L. R
Ver sus
DI VI SI ONAL CONTROLLER- GSRTC

Appear ance:

1. Special Civil Application No. 1957 of 1988
MR MUKESH H RATHOD for Petitioner No. 1-1/1
MR MD PANDYA for Respondent No. 1

CORAM : MR JUSTI CE K. A. PUJ

Dat e of decision: 28/ 02/ 2003

ORAL JUDGEMENT



1. Both these petitions are arising out of the award
passed by t he Labour Court, Baroda in Reference
no. 1219/ 1977 whereby the petitioner - workman in Speci al
Gvil Application no. 1957/ 1988 was ordered to be
reinstated, but wthout backwages for interimperiod from
31/ 7/ 1975 to 19/ 2/1985. In Special Civil Application
no. 1957/1988 the petitioner - workman was aggri eved by
t he decision of the Labour Court in not granting ful
backwages for the aforesaid interimperiod and in Speci al
Cvil Application no.3717/1988 the petitioner Corporation
i.e. The CGujarat State Road Transport Corporation is
aggrieved by the award of the Labour Court directing the
Corporation to reinstate the workman. Since both the
petitions are arising out of the sanme award of the Labour
Court they are being disposed of by this common judgment.

2. M. MD. Pandya |earned advocate appearing for

the Corporation in both the matters, has filed a sick
note. However, both the matters are of 1988 and they are
frequently adjourned, and, therefore, the sane are taken
up for hearing and are being decided on nerits.
M. Prabhakar Upadhyay |earned advocate is appearing on
behal f of the workman in both the matters. He has
subm tted that pursuant to the award passed by the Labour
Court, the workman is reinstated and however, no work was
allotted to himand wages were paid to him Thereafter
t he wor kman expired on 16/6/1992 and his |legal heirs were
brought on record in both the petitions by an order dated
14/ 02/ 2003. Since the workman was reinstated pursuant to
the award passed by the Labour Court, the grievance
raised by the Corporation in its petition filed in this
Court did not survive and hence, the petition has becone
i nfructuous. The petition is, therefore, dismssed as
havi ng becone infructuous.

3. So far as the petition filed by the worknman is

concerned, it is the case of the workman that he was
serving as a S. T. driver in the Corporation. The
Cor por ati on has received a conplaint on 10/03/1975
agai nst the workman fromone M.C N Vasava who was al so
serving as S.T. driver in the Corporation. According to
t he conpl ai nant, the said workman was plying S.T. bus on
08/ 02/ 1975 from Pavagadh to Dabhoi . The break of the
said bus failed near village Rasul abad. The worknman cane
about 6:00 p.m to the house of the conplai nant who was
resi ding near the hi ghway and as the workman was a staff
menber and as he was not having a tiffin, the wife of the
conpl ai nant served dinner to himat his request. As the
wor kman found that there was no one in the house except
the wife of the conplainant and their two children, he



again canme back during the mdnight at about 12:30 and
had cormitted rape on the wife of the conplainant. She
made a hue and cry & resisted an attenpt, but her voice
for the help was silenced by pushing a piece of cloth in
her mouth. The conpl ai nant has further stated that after
hearing of the screans for help, an old nman who was
resi di ng near his house rushed at the place and,
thereafter, the workman went out and escaped i mredi ately.
It was further stated in the conplaint that when he cane
back fromhis duty on the next day, he cane to know about
the incident, but due to social stigma and di sgrace the
conpliant was not filed inrediately and after sonetine
the conplaint was fil ed.

3.1. It was further stated that on the basis of the

sai d conpl ai nt, t he matt er was departnental |y
i nvestigated and statenent of various persons connected
with the incident in question were recorded. On the
basis of the prelinmnary inquiry, the worknman was
chargesheeted on 01/05/1975 wunder Cause 18 of the
Di sci pline & Appeal Procedure prescribed under Regul ation
80 of Gujarat State Transport Corporation Enmployees
Service Regulations and the default case no. 233/ 1975 was
regi stered agai nst the workman.

3.2. It is further stated that the Inquiry Oficer who
conducted the inquiry issued show cause notice to the
workman in respect of the charges levelled against him
Statenment of the vari ous per sons wer e recorded.
Thereafter the workman was al so given an opportunity to
cross-exam ne the w tnesses nentioned in the chargesheet.
The reporter was cross-examned by the workman and,
thereafter, the Inquiry Oficer after recording the
evi dence canme to the conclusion that the charges |evelled
agai nst the workman are proved.

3.3. It has also been stated that second showcause
notice was issued to the workman on 19/06/ 1975 requiring
the workman to showcause as to why he should not be
di sm ssed from service. The workman filed his reply to
t he said showcause notice and contended that there was
maj or contentions and onmissions on all the material
points and the evidence of wtnesses suffered from
infirmties. It was further contended that there was
del ay of about one nmonth and the principle of natura
justice was also violated and, therefore inquiry as well
as ultinate finding arrived at was vitiated and no
puni shrent should be warranted. The Conpetent authority
after appreciating various docunents and papers of
inquiry arrived at the conclusion that the charge agai nst
the worknan was proved and he was liable for punishnent



and accordingly, the worknman was di smssed from service
vi de order dated 31/07/1975.

4. Being aggrieved by the said order of dism ssal

the workman has raised | ndustrial Disputes denmandi ng that
he should be reinstated with full backwages. The
Assi stant Labour Conmi ssion nade a reference of the said
di spute with the Labour Court under Section 10 (1) (c) of
t he Act. The said Reference being Reference (LCL)
no. 1219/ 1979 was deci ded by the Labour Court on
25/ 01/ 1985. The Labour Court after t aki ng into
consi deration the wvarious docunents reached to the
conclusion that there was no sufficient and satisfactory
evidence to come to the conclusion that the workman has
conmitted m sconduct in question. In light of the facts
and circunstances of the case, the Labour Court set-aside
t he di smi ssal or der dated 31/01/1975 and ordered
reinstatement of the workman with continuity in service
but without backwages. It is this award of the Labour
Court which is under challenge in both these petitions as
stated herein above.

5. M. Prabhakar Upadhyay | earned counsel appearing

for the workman stated that when the Labour Court itself
found that the <charges are not proved against the
wor kman, the workman shoul d be ordered to be reinstated
alongwith full backwages right fromthe date of dism ssa

to the date of reinstatenent. He has further subnmitted
that the Labour Court has committed serious error of |aw
in not awardi ng backwages to the workman despite the fact
that the charges |l evelled against the worknan were not
proved. The said finding of the Labour Court is contrary
to the settled |legal position and al so not in accordance
with several judicial pronouncenents of this Court as
well as of the Hon'ble Suprene Court. He has invited ny
attention to the decisions of the Hon'ble Supreme Court
in the case of Desh Raj Gupta v. Industrial Tribunal IV,
Lucknow reported in A.1.R 1990 S.C. 2174 wherein it is
held that when the order of dismssal passed by the
managenment is declared illegal, the date of dismssa

cannot relate back to the date of the illegal order of
t he enpl oyer and the workman is entitled to the salary
for the period fromthe date of the dismissal to the date
of award. M. Upadhyay has further relied on the decision
of the Hon'ble Suprene Court in the case of H'S. Chandra
Shekara Chari V. Divisional Controller, K S RT.C
reported in 1999 A |l.R S.CW 1444 wherein while
remandi ng the whol e case back to the | earned Single Judge
to rehear it on nerits, the Hon'ble Suprene Court has
i mposed condition that in conpliance with the award by
the Labour Court, the appellant in that matter, shall be



put back to duty and all the arrears of salary and
al l owances be paid to himwithin three months and during
t he pendency of this petition the nonthly salary shal
continue to be paid to the appellant as and when it fel
due.

5.1. M. Upadhyaya has further relied upon the decision

of the Division Bench of this Court in the case of Shree
Nar ayan K. v. M's. Anup Engineering Ltd., reported in
XXXVI (1) GL.R page 97, wherein it is held that in
view of the fact that this is a case of no inquiry and
di smissal without any inquiry, the enployer wll be
entitled to |ead evidence and nmake an attenpt to justify
his action of dismssal by proving the m sconduct and the

nmagni t ude t hereof. Even assunming that the enployer
establishes it and the Labour Court holds in favour of
the enployer, the finding and dism ssal woul d be

operative only fromthe date the award beconmes operative
and even in such case of success, the enployer is bound
to pay the wages fromthe date of his order of disnissa
till the date of the order of the award. M. Upadhyay has
also relied on the decision of this Court in the case of
Bharat Co-operative Bank Ltd., & Anr. v. KL. Baria
reported in XXXIX (1) GL.R page 850 wherein while
deciding the issue regarding enpl oyee entitled to receive
subsi st ence al l owance from the enployer during the
pendency of the departnental inquiry, this Court held
that since the enployer chooses to prove m sconduct
before the Labour Court instead of resorting to
suspensi on pendi ng departmental inquiry, consequences for
enpl oyee ought to be simlar to those during suspension
and further held that subsistence allowance in such cases
woul d be payabl e even where there are no Standing Oders
or they do not provide for subsistence allowance during

suspensi on. M. Upadhyay has further relied on t he
deci sion of the Hon' ble Supreme Court in the case of Ms.
Hi ndustan Tins Wrks Pvt., Ltd., v. The Enployers of

M's. Hi ndustan Tins Wirks Pvt., Ltd., reported in A l.R
1979 S.C. page 75, wherein it is held that if the
wor kman were always ready to work but they are kept away
therefromon account of invalid act of the enployer,
there is no justification in not awarding them ful

backwages which were very legitimtely due to them
Lastly, M .Upadhyay has relied on the decision of the
Hon' bl e Suprene Court in the case of Ram Lakhan & Os.
v. Presiding Oficer and Ors. reported in 2000 S.C.C
(L & S) 422, wherein it was held that subsistence
all owance be paid to the appellant for the period of
suspension at the said rate as provided under the
Standing Orders or service rules and if there is no
provision, they would be entitled to be paid full salary



even during the period of suspension

6. Based on the aforesaid decisions of this Court as

wel |l as of the Hon'ble Suprene Court, M. Upadhyay has
submtted that the award of the Labour Court so far as it
relates to non granting of full backwages to the workman
deserves to be quashed and set aside and the Corporation
should be directed to pay full backwages to the workman
right fromthe date of the dismissal to the date of the
awar d.

7.1 have considered the arguments advanced by

M . Upadhyay | earned advocate for the petitioner - workman
in Special CGCivil Application no.1957/1988. | have al so
gone through the award passed by the Labour Court and the
pl eadi ngs and avernents made in the petition. |  have
al so gone through the authorities cited by and relied on
by M. Upadhyay. However, looking to the facts and
circunstances of the case, | amof the view, that the
Labour Court's award with regard to non granting of ful
backwages does not call for any interference while
exercising the extra ordinary jurisdiction by this Court
under Articles 226 and 227 of the Constitution of India.
So far as the facts of the present case are concerned,
very serious charge was |evelled against the worknan and
looking to the nature and gravity of charge, it is
difficult to have full fledged proof or evidence and the
| earned Labour Judge has rightly observed to that effect.
It is precisely for this reason, it is observed thatt the
charge was not proved. The |learned Labour Judge has
passed the award directing the Corporation to reinstate
t he workman. However, the charge was of such a nature
that even doubt or suspicion raised agai nst the worknman
with regard to his conduct, behaviour and character
coupl ed with evi dence and finding arrived at in
departmental proceedings, it 1is not proper for any
or gani sati on to allow such person to work in the
organi sation. Herein in the present case, an inquiry was
ordered, finding was recorded, explanation was sought
for, reply was considered, chargesheet was given and,
thereafter, after appreciation of the evidence, the order
of dism ssal was passed. Hence, it is not the case that
the inquiry was conducted before the Labour Court for the
first tinme. It is the final order passed by the
conpetent authority which was challenged before the
Labour Court and the Labour Court after considering the
entire evidence on record passed the order. The
authorities relied on by M. Upadhyay for the proposition
that when the inquiry is conducted before the Labour
Court the backwages should be awarded to the workman.
The rati o of these decisions could not be invoked by the



workman in this case as the present case is quite
di stingui shabl e. Even ot her aut horities cited by
M. Upadhyay woul d not render any assistance to himas in
this case the Labour Court has come to the conclusion
t hat the worknan should be reinstated wthout any
backwages and this Court has not shown any indul gence to
interfere in the order passed by the Labour Court. What
is found in the present case is that the Labour Court,
t hough passed order of reinstatenent has declined to pass
any order awardi ng backwages. Since the scope and anbit
of the jurisdiction under Articles 226 and 227 of the
Constitution of India is very limted and unless and
untill the finding arrived at by the Labour Court is
found to be absolutely perverse or unreasonable, the
Court is nornmally not interfering with the award passed
by the Labour Court. The Labour Court has drawn
presunption |l ooking to the facts and circunstances of the
case that the workman being a driver mght have earned
his |Iivelihood or he might have been gainfully enployed,
the said finding cannot be disturbed or interfered wth
simply on the subnmission that there was no base for
arriving at such a conclusion or draw ng of such
presunpti on. Wen a co-worknan files a conplaint and
putting his wife's chastity at stake, the sane cannot be
ignored on the ground that allegations were not proved
beyond reasonabl e doubt. Principle of fake proof which
is applied in the criminal proceedi ngs cannot be applied
inthe Gvil or departmental proceedings. In this view
of the matter, the Labour Court's finding with regard to
non granting of backwages cannot be held to be unjust or
unr easonabl e. Taki ng an overall view of the matter, and
having regard to the facts and circunstances of the case,
I amof the view, that the Labour Court is justified in
not awarding the backwages to the workman and hence the
petition filed by the workman being Special G vi
Application no.1957/1988 is di smi ssed. Rul e is
di scharged with no order as to costs.

Both the petitions are accordingly dismssed and
rule in each of the petitions are discharged with no
order as to costs.

[KA PUW, J.]

/ phal guni /



