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ORAL JUDGEMENT

     In this petition under Article 226 of the Constitution of

     India, challenge is against the detention order passed by



     the respondent No.1, Commissioner of Police, Surat  City,

     dated  7.12.2002,  invoking the powers under section 3(2)

     of the Gujarat Prevention of Anti Social Activities  Act,

     1985  (for  short  "PASA Act"), with a view to preventing

     the detenu from acting in any manner prejudicial  to  the

     maintenance of public order in the area of Kapodra Police

     Station of Surat City.

    

     It is alleged by the detaining authority that the  detenu

     is  a  "bootlegger" within the meaning of section 2(b) of

     the PASA Act and he is carrying on anti-social activities

     of selling illicit  liquor  within  the  jurisdiction  of

     Kapodra Station, Surat City and, also, relied upon a sole

     case registered against the detenu.

    

     In course of hearing, a  specific  contention  is  raised

     regarding  violation  of  the  constitutional  safeguards

     enshrined in Article 22(5) of the Constitution of  India.

     In  that,  it has been submitted that representation made

     to the Minister of State for Home, dated 24.12.22002  has

     not been  considered.  Affidavit in reply is not filed on

     behalf of  respondent  No.2,  State  of  Gujarat.    When

     specific   plea   or   ground   is  advanced  as  to  the

     non-consideration   of   representation   and   resultant

     violation  of Article 22(5) of the Constitution of India,

     and not traversed or controverted by filing affidavit  in

     reply, the  contention  has  to  be upheld.  Undoubtedly,

     this will affect  the  right  of  the  detenu  in  making

     effective  representation against the order of detention.

     When such a right is infringed, the detention order  must

     be quashed and set aside.

    

     Consequently, the petition is  allowed.    The  order  of

     detention  dated  7.12.2002  passed against the detenu is

     quashed and set aside.   The  detenu  shall  be  released

     forthwith if  not  required  in  any other case.  Rule is

     made absolute accordingly with no order as to costs.

    

     Direct service is permitted.

    

     				(J.N.Bhatt, Acting CJ)

    

     (vjn)


