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ORAL JUDGEMENT

The petitioners, in this petition, have

challenged the notice dated 18.3.1988 (Annexure B)
whereby the pernission to construct the building granted
earlier was cancelled and the petitioners were asked to
mai ntain status-quo failing which necessary actions will
be taken. It was stated in the said notice that at the
time when the application of the petitioners were taken
into consideration for granting permission it was not
knowmn to the Corporation that the Iland was already
acquired. The respondent No.2 has passed the order while
exerci sing his power under Section 258 and cancelled the



order granting permission to construct. The petitioners
had rai sed several contentions while challenging the said
action of the respondent No.l. The petitioners subnmtted
in this behalf that under Section 258 power has been
given to the Commissioner and that too, when he is
satisfied that the pernission was granted in consequence
of any material msrepresentation or fradul ent statenent
contained in the notice given or information furnished
under Section 253 or 254 or of further information if any

f ur ni shed. It was further stated that the respondent
No.2 has no power or authority to cancel the perm ssion
under Section 258. The said power is conferred on the

Conmi ssioner. The petitioners have further stated that
the order regarding cancellation of perm ssion was passed
without giving any opportunity of being heard to the
petitioners. For this purpose, the petitioners have
relied on the decision of this Court in the case of
Hasmukhbhai Dhanji bhai Zaveri v. R Parthasarthy - 12
GLR 128, wherein it 1is held that "the power conferred
upon the Conmi ssioner under Section 258 of Bonbay
Provi nci al | Muni ci pal Cor por ati ons Act is a
quasi -j udi ci al power and before cancelling a perm ssion
in exercise of the power conferred upon hi munder the
sai d section the Minicipal Conmm ssioner should consider
the question arising before himin a judicial spirit. In
exerci sing the power, the Minicipal Conm ssioner nust act
justly and fairly and not arbitrarily or capriciously;
and nust exercise the power in consonance wth principles
of natural justice, and indicated the m ninmum conpliance
with the principles of natural justice that is required
of the Municipal Comni ssioner before taking action under
t he section.™ Admittedly, in the present case, before
passi ng of the inpugned order, no opportunity is given to
the petitioners before cancelling the pernsision. M. PG
Desai, |earned advocate appearing for the respondent is
also not in a position to controvert the said facts.

2. Having heard the | earned Advocates representing

their respective parties, | am of the viewthat the
i mpugned order is contrary to the principles of natura

justice and it 1is in violation of the principles laid
down by this Court in the aforesaid judgment. Apart from
this, the acquisition proceedings are already initiated
in respect of the land in question and though order is
passed during pendency of the proceedi ngs he possession
is still not given. In any view of the matter, the
i mpugned order is passed in violation of the principles
of natural justice and therefore | quash and set aside
the inpugned order and direct the respondent authorities
to give proper opportunity of being heard to t he
petitioners and pass appropriate order after considering



t he subm ssions and/or contentions which may be advanced
by the petitioners against the action of cancelling the
perm ssion while exercising the powers under Section 258
of the Act.

3. Wth the above observations, this petitionis
accordingly disposed of. Rule is nade absolute to the

above extent with no order as to costs.

rnr. [ KA Pu, J.]



