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1This Letters Patent Appeal has been preferred
against the order dated 17/10/2003 & 7/11/2003 nmade in
Special Cvil Application No. 14317 of 2003 by the
| earned Single Judge dismssing the petition

21t appears that the appellants who are origina
petitioners (hereinafter referred to as 'the petitioners)
are nenbers of the Siddhpur Agriculture Produce Market
Conmittee (hereinafter referred to as "t he Mar ket
Conmittee') constituted under Gujarat Agricultura
Produce Markets Act, 1963 (hereinafter referred to as
"the Act'). On 7/ 8/ 2003 a show cause notice cane to be
i ssued by the State Government as to why the Market
Conmittee should not be superseded on the stated grounds.
The said show cause notice was challenged by way of
Special Cvil Application No. 12258 of 2003. O
19/ 8/ 2003 the petition was rejected by the learned Single
Judge of this Court and the petitioners preferred Letters
Pat ent Appeal against the sane and the sane cane to be
di smi ssed on 28/8/2003

30On 26/9/2003 the State Covernnment in exercise of

powers under Section 46 of the Act superseded the Market
Conmittee and appointed an Admnistrator. The said
decision was challenged by way of a petition being
Special Cvil Application No.14317 of 2003. As the said
petition was rejected the original petitioners have
preferred this Letters Patent Appeal

4M.S. K Jhaveri, |earned Senior Advocate appearing

on behalf of the petitioners contended that the order of
the learned Single Judge confirnng the order of the
State CGovernnent superseding the Market Committee was bad
inlaw as the learned Single Judge had failed to take
into consideration that the State Government, while
passi ng the order of supersession dated 26/9/2003, had
not appreciated that

[a] The entire proceedings were in violation of
principles of natural justice;

[b] The proceedings were ab initio void as they were
tainted with mal afi des;

[c] The State CGovernnent while passing the order on
26/ 9/ 2003 has not appreciated and dealt with al



the points raised by the petitioners in their
written as well as oral subnissions;

[d] The order dated 26/9/2003 is stated to have been
passed because the Market Conmittee had abused
its powers but the concept of 'abuse of powers'
requires that an act/omission has to be coupled
with dishonest intent, and all actions taken in
pur suance of powers avail able under the statute
cannot be terned to be abuse of powers nerely
because another person has a different perception
inrelation to a particular act or om ssion; and,

[e] Before exercising powers under Section 46 of the
Act, the State Governnent ought to have taken
action wunder Sections 44, 45 & 47 of the Act, if
at all it was necessary to take any action
agai nst the Market Committee.

5. M. Jhaveri laid great enphasis on the first two
grounds, viz. violation of principles of natural justice
and the action being tainted with malafides. It was
submtted that the entire action was politically
notivated and at the behest of respondent nos. 5 & 6 who
were political rivals of t he petitioners. That
respondent no.5 was an Ex. M nister while respondent no.6
was a sitting Mnister. That at the behest of the said
two respondents, the conpetent authority conducting the
proceedi ngs for and on behalf of the State CGovernnent did
not grant full and proper opportunity to the petitioners
to neet with the charges levelled against the Market
Conmittee resulting in order dated 26/9/2003 being
passed. It is stated that respondent no.3 - Director
i ssued various directions under Section 47 of the Act to
the Market Committee vide or der dat ed 30/ 6/ 2003.
However, even as the Market Conmittee was in the process
of taking corrective steps one Shri Ajitkumar Dharnendra
Thakkar preferred Revision Application No.114 of 2003
agai nst the aforesaid decision dated 30/6/2003 and even
before the Market Conmittee could hold its neeting for
taking corrective steps it was prevented by a stay order
issued by the revisional authority. That said Shri
Ajitkumar Dharnmendra Thakkar was a relative of respondent
no.5. Therefore, it was urged that the action of the
State Government to supersede the Market Committee under
Section 46 of the Act was nulafide because instead of
permtting the Market Committee to take remedi al neasures
against the defaults pointed out by the Director in his
order dated 30/6/2003, the said order of the Director was
stayed in the revisional proceedings.



61t was also wurged that in the backdrop of such

nmal afides the petitioners were not granted adequate
opportunity to make their subm ssions in response to show
cause notice dated 7/8/2003. The matter was fixed on
22/ 8/ 2003. The petitioners asked for certain docunents
on the said day and accordingly the hearing was fixed on
6.9.2003 with a stipulation that the petitioners would
file their reply on that day. That, the petitioners
recei ved certain docunents on 27/8/ 2003 along wth a
letter stating that hearing was pre-poned to 29/8/2003 at
3.45 p.m from 6.9.2003. Therefore, on 29.8.2003 the
petitioners asked for tinme to prepare t he reply.
Thereafter, vide letter dated 10.9.2003 the petitioners
were infornmed that the next hearing would take place on
17/9/ 2003 but the said letter was received by the
petitioners only on 16th Septenber 2003 because it
appears from the record that the letter dated 10.9.2003
was erroneously dispatched to the Market Committee, Patan

i nstead of Market Committee, Siddhpur. The petitioners
therefore sought time on 17.9.2003 and al so at the sane
time submitted detailed witten subm ssi ons. The

authority did not grant tine on 17.9.2003 and proceeded
with the hearing and ultimately an order cane to be
passed on 26.9.2003. Fromthe aforesaid chain of events
it was submitted that the petitioners were denied proper
and reasonable opportunity to nmeet with the case put-up
in the show cause notice and hence there being violation
of principles of natural justice the entire proceedi ngs
stood vitiated. It was also urged that the authority
acted in this nanner at the behest of respondent no.6.
In support of this contention reference was made to the
factum of preponing the hearing from 6.9.2003 to
29. 8. 2003.

70On behalf of the petitioners it was contended

that though an elaborate pointw se reply was submtted
the authority has failed to appreciate the sane in proper
perspective while dealing with various grounds in the
written subni ssions. That, though the entire case
agai nst the Market Conmittee was in relation to so called
abuse of powers, the authority had failed to appreciate
that the so called violations could not be terned as
abuse of powers, in the |egal sense because such acts had
to be coupled with di shonest intention

8 Provisions of Sections 44, 45 & 47 of the Act

were pointed out to submit that the Director had power to
hold inquiry or to provide for performance of duties in
default by a Market Committee and also to call for
proceedi ngs etc. and issue necessary direction in



relation to any objection etc. It was therefore urged
that in light of the aforesaid statutory provisions,
recourse to Section 46 of the Act had to be as a | ast
resort and Section 46 of the Act cannot be invoked as a
matter of course. That, as a result of making of an
order of supersession serious consequences follow and
having regard to such consequences provision of Section
46 of the Act should be resorted to only in very
exceptional circunstances. Ref erence was nmde to the
case of Apexa Co.op.Bank Ltd. Vs. District Registrar
and others, 1993(2) G.H 861 in support.

9.1t was therefore urged t hat in case of
supersession the Court was enmpowered to interfere inits
wit jurisdiction, if the order was nal afide, arbitrary,
without jurisdiction, or in wutter violation of the
provisions of law or the principles of natural justice.
That, though it was not open to the Court to consider the
sufficiency or adequacy of the material upon which the
charges are based, yet, the Court can exam ne the reasons
for supersession so as to find out whether they had nexus
with the conditions stipulated in the provisions and were
sufficient for the exercise of the power conferred on the
State Governnent. |In other words, the Court wll not
examne the reasons as if sitting in appeal, but, wll
certainly exam ne the same so as to test their relevancy
and sufficiency required for the legitinate exercise of
t he powers under the statute. The Full Bench decision of
Madhya Pradesh Hi gh Court in case of Muinicipal Commttee,
Kareli and Another Vs. State of Madhya Pradesh, AR 1958
(MP.) 323 (F.B.) was relied upon in support.

10lnviting attention to provision of Section 46 of

the Act,it was submitted that the State Government was
required to forman opinion that a Market Committee was
not conpetent to perform or persistently nakes default
in performing the duties inposed on it by or wunder the
Act, or abuses its powers. That, only if one or nore of
the aforesaid three conditions could be shown to have
been satisfied the State Governnent woul d be enmpowered to
supersede a Market Conmittee. That, in the present case
according to the | earned Counsel, the entire order of the
State Governnent was based only on one ground viz. abuse

of powers. In this connection it was subnitted that the
expression 'abuse of powers' has to be understood in the
context and setting in which it has been used. That, it

should therefore be a wlful abuse or an intentiona
wrong. An honest, though erroneous, exercise of power is
not an abuse of power. That, a singular or casua
aberrations or failure is not enough, but, the conduct
shoul d show plurality of aberrations or failures while



exerci si ng powers and that too wth dishonesty of
intention. Reliance was placed on the decision of the
Suprenme Court in the case of Tarlochan Dev Sharna Vs.
State of Punjab, AR 2001 SC 2524.

11. It was further submtted that a Court will not
interfere if an Authority/Tribunal arrives at its own
concl usi on of fact after due consideration of the
evi dence before it , but, it was necessary, that every
fact for and against nust have been considered with due
care and the Tribunal nust have given its finding in a
manner which would clearly indicate what were the
guestions which arose for determnation, what was the
evi dence pros and cons in regard to each one of them and
what were the findings reached on the evidence on record
before it. That, the conclusions reached by the Tribuna
should not be coloured by any irrel evant considerations
or matters of prejudice. The case of Orar Salay Mohaned
Sait Vs. Conmissioner of |ncone-tax, Madras, reported in
AR 1959 SC 1238 was relied upon in this context.

12. It was also submitted that when an order is based

on several grounds, sone of which are irrelevant then, if
there is nothing to show that the authority woul d have
passed the order on the basis of relevant and existing
grounds that order cannot be sustained. The case of The
State of Maharashtra Vs. Babulal Kriparam Takkamore and
others, AR 1967 SC 1353 was relied wupon for this
proposition.

13 The learned Counsel for the petitioners read
extensively from the order of the State Government as
well as witten subnmissions filed by the appellants
before the authority to contend that each of the ground
was hnot sufficient to warrant the drastic step of
supersession; that, on the one hand recovery proceedi ngs
were initiated under Section 50 of the Act even while
revision under Section 48 of the Act was pending before
the State Covernment, and on the other hand, on the sane
grounds coupled with some nore grounds the inpugned order
of supersession came to be passed. In relation to the
charge that the shops, open plots etc., were allotted
wi t hout public auction reference was nade to the decision
of the Apex Court in the case of Ms. Labha Ram and Sons
and others Vs. State of Punjab and others, AR 1998 SC
2086 to contend that it was permssible to gi ve
preference to existing traders.

141t is necessary to bear in mind that what is in
appeal before the Division Bench is the order of the
| earned Single Judge nmmde on 17.10.2003 and 7.11.2003.



Therefore, prinarily whether it is necessary to interfere
with the sane or not has to be exam ned. It is not
necessary to go behind the order of the learned Single
Judge and examine the order of the authority having
regard to the evidence available on record, if the order
of the learned Single Judge is a self speaking one. The
Division Bench is required to deternine the question
whet her the learned Single Judge was justified in
arriving at the decision that he did having regard to the
material on record before him It is only for this
limted purpose that it may beconme necessary, in a given
case, to examine in detail the order of the authority and
the evidence on record. 1In the present case we have been
taken through the entire inpugned order of the authority
and the relevant material by the | earned Counsel

15In relation to the contention regardi ng violation

of principles of natural justice it is necessary to note
that the learned Single Judge has rightly held that
non-conpliance will not per se be sufficient for holding
that the order is invalid and striking it down, but, the
person all eging such violation has to show whether any
prej udi ce has resul t ed as a consequence of such
violation. |In the present case, the petitioners were
served with a show cause notice dated 7.8.2003 seeking
conpliance on 22.8.2003. Petitioner No.l1 appeared for
hinself as well as on behalf of the remaining petitioners
on 22.8.2003 and requested that the petitioners be
suppl i ed various docurments nentioned therein. Onh the
said day the matter was adjourned to 6.9.2003. However,
the record shows that next date of hearing, in fact, cane
to be fixed on 29.8.2003 and accordingly intimtion dated
26.8.2003 canme to be served personal |y on t he
petitioners. Along with the said intimtion dated
26.8.2003 various docurments were suppl i ed to t he
petitioners. On 29.8.2003 petitioner no.1 along with
Secretary of the Market Conmittee personally renained
present and they submitted two applications, both dated
29. 8. 2003 seeking tine. In the application filed by
petitioner no.1 adjournment was requested on the ground
that since the hearing was to be fixed on 6.9.2003 the
Advocate of the Market Conmittee was to prepare reply on
30/ 31-8-2003 and that the docunents had been received
only on 27. 8. 2003. Therefore, 15 days tinme was
requested. \Whereas, in the adjournnent application of
even date nade by the Secretary, adjournment was sought
on the ground that the Advocate of the petitioners was
suffering from sone eye ailnent and hence was not in a
position to make submission. |t appears that predecessor
in office of the Deputy Secretary (Cooperation), who was
to adjudicate upon the show cause notice, nmade a noting



on the file that as he was to retire on 31.8. 2003 the
hearing be fixed on 10.9.2003. Such a noting was nmade on
30. 8. 2003. Wien the file was placed before the officer
who ultinmately passed the order, the said authority fixed
the next date of hearing on 17.9.2003. Accordi ngly,
intimation dat ed 10. 9. 2003 was forwarded to the
petitioners regarding fixation of t he matt er on
17.9. 2003. It is an admitted position that the
conmuni cati on dated 10.9.2003 fixing hearing on 17.9.2003
was initially erroneously sent to Patan Market Conmittee
and after return of the sane was served on the
petitioners on 16.9.2003. However, what is inmportant to
note is that a copy of the said intimation had al so been
endorsed to the Advocate of the petitioners at his
address, and there is no dispute by the petitioners that
t he sane had not been received by the concerned Advocate.
In the aforesai d backdrop, on 17.9.2003 petitioner no.l1
presented hinself and submitted a detailed reply al ong
wi th annexures running into 336 pages which are on record
of the petition at pages 161 onwards; but the petitioners
also tried to seek an adjournnment on the ground that the
noti ce has been received by themonly on 16.9.2003. It
is in these circunmstances that the authority rejected the
request for an adjournment and proceeded wth t he
heari ng. Considering the entire sequence of events as
avail able on record it is apparent that it cannot be
stated for a nonment that the petitioners have suffered
any prejudice in any nanner whatsoever. In fact no
prejudice is shown to have been caused to the petitioners
and hence the technical plea of violation of principles
of natural justice has rightly been rejected by the
| earned Single Judge.

16. In relation to t he submi ssi on t hat t he
proceedi ngs were actuated by nmal afi de due to intervention
of respondent no.6 who was a sitting Mnister of the
CGovernnment, the learned Single Judge has taken into
consi derati on the avernent made by respondent no.6 in the
affidavit-in-reply dated 16.10.2003. I n paragraph no.2
this is what has been stated

"2. 1, at the outset, respectfully say and
submit that, the order dated 26.09.2003
passed by the Respondent No.?2 under
Section 46 of the Act is conpetent
of ficer's independent decision on nerits
and is not, in any nanner, influenced by
me. | hereby categorically deny that the
aforesaid order is passed under politica



pressure, as alleged or otherw se, or
that any all eged association of mne with
the respondent no.5 has in any manner,
affected the outcome in the aforesaid
order".

Hence even on this count it is not possible to

accept the grievance nmde by the petitioners. In fact,
the authority who has passed the order dated 26.9.2003
has also categorically stated in its affidavit-in-reply
that the same has been passed independently and in
accordance with |law and that too after having taken into
consi deration the oral and witten submssions of the
petitioners as wel | as | egal aspects.|n t hese
circunmstances, the learned Single Judge has rightly
di smi ssed the contention regardi ng mal afi des.

17. The grievance of the petitioners that the witten
subm ssi ons made by them have not been considered
point-wi se requires to be stated only to be rejected.
Not only has the authority dealt with each of the points
individually but has considered the reply of t he
petitioners point-wise. This is borne out fromthe order
of the authority and requires no elaboration. Further
grievance in this regard was that the Ilearned Single
Judge has also not wundertaken this exercise nor has
assigned reasons as to why and how the point wise
explanation of the petitioners is incorrect or not
accept abl e. The Court is required to exam ne t he
deci sion nmaking process of the authority in the totality
of the facts, circunmstances and evidence on record and
the Court is not expected to exam ne the reasons of the
authority as if sitting in appeal. This positionin |aw
is well settled.

18. The law is settled that the powers conferred on

the High Court wunder Articles 226 and 227 of the
Constitution of India are extraordi nary and di scretionary
as distinguished fromordinary statutory powers. This is
not a case where this jurisdiction is required to be
exercised in favour of the petitioners. There is no
jurisdictional error in the order of the Tribunal. It is
not a case where the Tribunal has assumed not conferred
on its jurisdiction or where it has failed to exercise
the jurisdiction vested init. Nor is there any error
apparent on the record of its decision. The H gh Court
does not sit as an appellate Court and interference wth
pure findings of fact and appreciation of evidence is not
per m ssi bl e. Reappr eci ati on of evidence cannot be
undertaken. Even if on sanme set of facts, circunstances



and evidence on record, a different view nay be possible,
that by itself is not enough to permit the High Court to
intervene. A nere wong decision does not clothe the
High Court with jurisdiction, unless it is shown that the
Tribunal has reached a decision without any evidence in
support of same, or that it has considered evidence which
is partly relevant and partly irrelevant or that it
arrived at a decision no reasonable person would have
reached. None of the aforesaid factors exist in the
present case so as to warrant any interference

19. Though it was subnitted that the entire order was

based and finalized only on ground of abuse of powers as
stipulated in Section 46 of the Act, on a plain reading
of the order dated 26.9.2003 it is apparent that the
aut hority has found that the Market Commttee has
persistently defaulted in performng the duties inposed
on it by the Act or wunder the Act and also by not
following due procedure coupled wth adm ni strative
i mproprieties abused its powers to entail financial |oss.
Therefore, iif any one of the three conditions laid down
in Section 46(1) of the Act is shown to have been
fulfilled the State Government woul d have jurisdiction to
act agai nst such Market Conmittee and supersede the sane.

20. It is also necessary to note that present is not

a case wherein a single aberration is the basis for
taki ng action against Market Conmittee but there are
series of acts of conmmssion and onmission (12 in all)
which cunulatively go to establish that the Market
Conmittee has not only failed to performits duties but
it has abused its powers. As can be seen from the
charges regarding msuse of the vehicle of the Market
Committee, claimof allowances which an office bearer is
entitled to claim provided a personal vehicle is used,
while in the present case it has cone on record that
though the official car of the Market Committee was used
vehicl e allowances were clainmed by the Chairman of the
Market Conmittee; appointnent of various persons closely
related to the office bearers or nmenbers of the Market
Conmittee in utter disregard of established norns for
such appoi ntments; placing of surplus funds in deposit
with a Cooperative Bank, admittedly declared to be a weak
bank, wherein sone of the menbers of the Market Comittee
are also on the Board of such bank and then obtai ning
personal |oans against such deposits of the Market
Conmittee. These are but a few instances out of the 12
charges and the authority has given cogent reasons for
each and every charge along with specific details
i ncl udi ng nanmes of persons, anounts involved, dates of



such act etc. Not only that, the authority while passing
order dated 26.9.2003 has dealt with detail ed subm ssion
made by the Market Committee. In these circunstances,

it is not possible to accept the contention that the
authority had failed to deal wth various subnissions
pl aced on record on behalf of the Market Committee.

21. The reliance by the |learned Advocate of the
petitioners on the decision of OQmar Salay Mbhanmed Sait
(supra) is msplaced. In a subsequent decision in the
case of Hom Jehangir GCheesta Vs. Comm ssioner of Incone
Tax, Bombay City, (1961) 41 I TR 135 the Suprene Court has
explained its aforesaid decision in the follow ng terns:

"We nust read the order of the Tribunal as a

whole to determ ne whether every material fact,
for and agai nst the assessee, has been consi dered
fairly and with due care; whether the evidence
pro and con has been considered in reaching the
final conclusion; and whether the conclusion
reached by the Tribunal has been col oured by
i rrel evant consi derations or matters of
prejudi ce. Learned Counsel for the appellant has
taken us through the entire order of the Tribuna
as also the relevant nmaterials on which it is
based. Having exam ned the order of the Tribuna
and those materials, we are unable to agree with
| earned Counsel for the appellant that the order
of the Tribunal is vitiated by any of the defects
adverted to in Dhirajl al G rdharil al V.
Conmi ssi oner of Income-tax or Orar Sal ay Mohaned
Sait V. Conmi ssioner of Incone-tax. We  nust
make it clear that we do not think that those
decisions require that the order of the Tribuna
must be exam ned sentence by sentence, through a
nm croscope as it were, so as to discover a mnor
| apse here or an incautious opinion there to be
used as a peg on which to hang an issue of |aw
In view of the argunents advanced before us it is
perhaps necessary to add that in considering
probabilities properly arising from the facts
all eged or proved, the Tribunal does not indul ge
in conjectures, surm ses or suspicions."

Applying the aforesaid tests if the order of the

authority is read as a whole it becones clear that the
authority had considered every material fact for and
against the petitioners; and the pros and cons of the
evi dence have been considered; and the authority has not
taken into consideration any irrelevant natters nor is



the order based on any conj ect ur es, surm ses or
suspi ci ons. In the circunstances, it would not be
perm ssible to examine the order of the aut hority
sentence by sentence so as to discover a mnor |apse or
an incautious observation on which an issue of |aw can be
hanged.

22. Simlarly, reliance on the decision of The State

of Maharashtra Vs. Babul al Kriparam (supra) is also
m splaced. The ratio of the decision is available at
page 1359 in the follow ng words

"The principle underlying these deci sions appears

to be this. An administrative or quasi-judicial
or der based on several grounds, all taken
t oget her, cannot be sustained if it be found that
some of the grounds are non- exi st ent or
irrelevant, and there is nothing to show that the
authority would have passed the order on the
basi s of the other relevant and existing grounds.
On the other hand, an order based on severa
grounds sone of whi ch are found to be
non-exi stent or irrelevant, can be sustained if
the court is satisfied that the authority would
have passed the order on the basis of the other
rel evant and existing grounds, and the exclusion
of the irrelevant or non-exi stent grounds could
not have affected the ultimate opinion or
deci si on".

23 Thus, it can be seen that if an order is based on
several grounds sone of which are not in existence or
irrelevant, even then it can be sustained if the Court is
satisfied that the authority would have passed the order
on the basis of other relevant and existing grounds , and
the exclusion of the irrelevant and non-existent grounds
could not have affected the final outcone. In the
present case, it is not possible to find out any ground
whi ch can be stated to be non-existent or irrelevant and
hence even on facts the aforesaid decision cannot cone to
the aid of the petitioners.

24. The decision of the Bonbay H gh Court in case of

Nar ayandas Jaskaranji Rathi and others Vs.The State of
Maharashtra and Another (1981) (Bom) CR 508 was al so
cited. It is apparent that the same is not applicable on
facts of the case. The principle laid down in the said
case cannot be made applicable to the facts of the
present case because on demurrer, the Hi gh Court



proceeded to consider the avernents nade in the show
cause notice which was inpugned in the said case.
Whereas, in the case before this Court the petitioners
have subnmitted a detailed reply and the sane has been
taken into consideration. The contents of the notice
i mpugned before the Bonmbay High Court are quite different
from the contents of the order nmade agai nst t he
petitioners. The Bomnbay Hi gh Court had on the basis of
the material available, held that the action did not
constitute any default in performance of duties within
t he nmeani ng of Section 452(1) of the Bonbay Provincial
Muni ci pal Corporations Act 1949; that though the contents
of the notice challenged therein constituted defaults
conmitted by the petitioners therein but they were not
sati sfying the requirenent of Section 452 of the Act.

25In light of the foregoing settled |l egal position

the appellants have failed to nmke out any case for
intervention in the order of the I|earned Single Judge.
The appeal is therefore, sunmarily di sm ssed

26. As the Letters Patent Appeal is summarily
dismssed, the Cvil Application for stay wll not
survive and is rejected.

Sdf -

(R K. Abi chandani , J)

Sdf -

(D. A Mehta, J)
m m bhat t



