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ORAL JUDGEMENT

In i nst ant petition, which is filed under



Articles 226 & 227 of the Constitution, the petitioner
who is a Chartered Accountant, has prayed to issue a wit
of nmandanus or any other appropriate wit, direction or
order to quash the proceedi ngs of Case No. 25- CA(54)/ 86
pendi ng before the Council of the Institute of Chartered
Accountants of India for considering the report dated
Septenber 9, 1988 subnmitted by the disciplinary comittee
hol ding the petitioner guilty of professional m sconduct
within the neaning of Section 21 read with Section 22 of
The Chartered Accountants Act, 1949 and C ause (7) of
Part-1 of the Second Schedule to the Act, and also for
other nmisconducts w thin the neaning of Section 21 read
with Section 22 of the said Act. The petitioner has
further prayed to quash Notice No.25 (CA) dated January
24, 1989 issued on behalf of the Council of the Institute
of Chartered Accountants of India calling upon him to
send his representation in witing so as to enable it to
consider the report of the disciplinary conmttee in
accordance with the provisions of Section 21(4)/21(5) of
The Chartered Accountants Act, 1949.

2. The petitioner is a practi si ng Chartered

Account ant . M . G R Pat war dhan, t he t hen Chi ef
Conmi ssi oner of |ncone-Tax (Adm.), Gujarat-1, Ahnedabad,
filed a conplaint dated August 18, 1986 before the
Council of the Institute of Chartered Accountants of
India ("the Council" for short) indicating that the

petitioner was guilty of misconducts enunerated therein

A copy of the conplaint is produced by the petitioner as
Annexure-A to the petition. In accordance wth the
provisions of Regulation 11(5) of The Chartered
Accountants Regul ations, 1964, a copy of the conplaint
was forwarded to the petitioner al ong with t he
Institute's letter dated September 15, 1986, and the
petitioner was asked to subnmit his witten explanation

Accordingly, witten explanation dated Novenmber 8, 1986
was sent by the petitioner to the |Institute. After
considering the conplaint and the witten statenent, the
Council on its 122nd Meeting hel d between February 12 and
February 14, 1987, formed a prina-facie opinion that the
petitioner was gquilty of professional and/or other
m sconducts. It, therefore, referred the case to the
disciplinary conmttee for inquiry. The di sciplinary
conmittee held inquiry and submitted its report dated
Septenber 9, 1988 to the Council for appropriate action

The Council has issued notice dated January 24, 1989
calling upon t he petitioner to subm t witten
representation so as to enable it to consider the report
al ong with t he witten representation and ora

subm ssions, if any, for taking decision in accordance
with the provisions of Sections 21(4)/21(5) of the



Chartered Accountants Act, 1949 ("the Act" for short).
The petitioner has submtted his witten representation
along with forwarding letter dated February 2, 1989,
whi ch is produced at Annexure-D to the petition.
According to the petitioner, the report submitted by the
disciplinary commttee and the notice issued by the
Council are wthout jurisdiction and illegal on the
grounds enuner at ed in t he petition. Under the
circunstances, the petitioner has filed instant petition
and clainmed reliefs to which reference is nmade earlier

3. On service of notice, M.MC Narsimhan, t he
Secretary of the |Institute of Chartered Accountants of
India, New Del hi, has filed reply affidavit on behalf of
the Institute controverting the avernents nmade in the
petition, to whi ch t he petitioner has filed
af fidavit-in-rejoinder.

4. At the time of hearing of t he petition,

M.K H Kaji,learned Senior Advocate of the petitioner
raised 6 points for consideration of the Court viz. (1)
in view of t he conviction on admssion of M.
H J. Gol echa in crimnal proceedings during the pendency
of the petition, the petition should be accepted; (ii)
the disciplinary conmttee had not framed charge against
the petitioner informng himas to which nmisconduct was
conmitted by himnor any charge is franed under Section
22 of the Act, and as this lapse on the part of the
di sciplinary conmttee has resulted into prejudice, the
report of the disciplinary conmttee should be quashed;
(iii) the conplainant was not exam ned during the course
of disciplinary action and, therefore, the finding
recorded by the disciplinary authority to the effect that
the petitioner is guilty of msconduct deserves to be set
aside; (iv) the petitioner was not al | owed to
cross-exam ne M. N gam who was an Income-tax O ficer and
who was responsible for giving refund cheques to
M. Gol echa, which has resulted into mscarriage of
justice and, therefore, reliefs claimed in the petition
shoul d be granted; (v) the disciplinary comittee has not
recorded any finding in its report that the petitioner
was negligent and what is attributed to the petitioner is
carel essness and perfunctoriness and, therefore, the
petition should be allowed; (vi) by notice dated January
24, 1989, the petitioner is called upon to subnit witten
representation and informed that the petitioner would be
entitled to appear before the Council, either in person
or through a nenber of the Institute, but the petitioner
is not informed that he is entitled to be represented
through a Lawyer though the petitioner was pernitted to
be represented through a Lawer before the disciplinary



conmittee, and as the notice violates basic principles of
natural justice, the sane deserves to be quashed.

5. M. Samir N Divetia, |earned counsel of the
respondent, has raised the contention that in view of the
speci al schenme envi saged under the Chartered Accountants
Act, 1949, the petition should not be entertai ned and the
Council of the Institute of Chartered Accountants of
India should be pernitted to deal wth the matter in
accordance with | aw

6. The Court has taken into consideration t he

subm ssions advanced at the Bar, the docunents formng
part of the petition and relevant statutory provisions.
The Schene envisaged by Section 21 of the Act is such
that on receipt of opinion or of a conplaint nade to it,
the Council 1is entitled to refer the case to the
di sciplinary conmttee, if it is, prima-facie, of the
opinion that any nenber of the Institute has been a
guilty of any professional or of other m sconduct. On
reference being nade by the Council, the disciplinary
conmittee is obliged to hold inquiry and submt its
report to the Council for further action. Sub-section
(2) of Section 21 of the Act envisages that if the
Council, on consideration of the report, finds that the
menber of the Institute is not guilty of any professional
or other msconduct, it has to record its findings
accordingly and pass an order for filing the proceedi ngs
and/ or for di smi ssi ng t he conpl ai nt. However,
sub-section (3) of Section 21 provides that iif on
consi deration of the report of the disciplinary comittee
the Council finds that the nember of the Institute is
guilty of any professional or of other msconduct, it has
to record findings accordingly and proceed in the manner
laid down in sub-sections (4) & (5) of Section 21 of the
Act . Sub-section (4), inter alia, provides that where
the finding recorded by the Council is that a nmenber of
the Institute has been guilty of professional m sconduct
specified in the First Schedule, the Council has to
afford to the nmenber an opportunity of being heard before
passi ng any order against him and thereafter may
repri mand or renove his nane fromthe Register for such a
peri od not exceeding five years. Proviso to sub-section
(4) of Section 21 stipulates that if the Council is of
the opinion that the case is one in which nanme of the
menber ought to be renpbved fromthe Register for a period
exceeding five years or pernmanently, it has to forward
the case to the Hgh Court wth its reconendations
t her eon. Furt her, sub-section (5) of Section 21
envi sages that where the m sconduct in respect of which
the Council has found any menber of the Institute guilty,



is msconduct other than any such misconduct as is
referred to in sub-section (4), it has to forward the
case to the H gh Court with its recomrendati ons thereon

7. As noticed wearlier, the disciplinary conmittee

has submitted its report to the Council,and the Counci
has call ed upon the petitioner to submt witten
representation to enable it to decide the matter in
accordance with the provisions of Sections 21(4) & 21(5)
of the Act. The petitioner has already submtted his
witten explanation, but, the Council has not yet passed
any final order, either wunder sub-section (4) or
sub-section (5) of Section 21 of the Act. Even if any
adverse order is passed by the Council under proviso to
sub-section (4) of Section 21 or sub-section (5) of
section 21, the Council shall have to make reference to
the Hi gh Court and the reference, which nmay be nade to
the Hi gh Court, will have to be decided in the [Iight of
the provisions of sub-section (6) of Section 21 of the
Act, as interpreted by the Supreme Court in the Institute
of Chartered Accountants v.B. Mikharjea, reported in AR
1958 SC 72. If any order adverse to the petitioner is
passed under the main provisions of sub-section (4) of
Section 21 of the Act, the petitioner will have a right
to approach the Hgh Court by filing an appeal as
provi ded under Section 22-A of the Act. Thus, the
points, which are sought to be agitated by the petitioner
in instant petition, can very well be agitated before the
Council. On consideration of material, the Council nay
exonerate the petitioner and if any punishment is inposed
on the petitioner, he can very well urge the points
raised in the petition before the H gh Court, either in
reference or in appeal. The |earned counsel for the
petitioner has stated at the Bar that the petitioner does
not propose to challenge the report of the disciplinary
conmittee on nerits in this petition and would agitate

the sane before the Council, if need arises i.e. if the
petition is di smi ssed. Such a statenent is made
obviously for the reason that the nmatter is yet not
decided on nerits by the Council. This Court is of the
opi nion that the petitioner cannot be pernited to adopt
such a course. Permtting the petitioner to urge only

sone of the technical pleas and considering the same in a
petition filed under Article 226 of the Constitution and
at the same tine, reserving liberty to the petitioner to

agitate the points on nerits before the Council, would
not be conducive to justice delivery system Such a
course will result into delay in disposal of nmatter and

would be contrary to the schene envi saged by Article 226
read with the provisions of the Chartered Accountants
Act, 1949. Neither Article 226 nor the provisions of the



Act can be construed to nean that a nenber of the

Institute is entitled to agitate t echni cal poi nt's
separately in a petition under Article 226 and urge the
points on nerits before the Council. If the points

raised in instant petition are decided either way, the
aggrieved party would, in all probability, file Letters
Pat ent Appeal before the H gh Court and al so Speci al
Leave Petition before the Supreme Court, which would
certainly result into delay in disposal of the matter.
Powers under Article 226 cannot be exercised in a manner
so as to cause delay in disposal of matter. It is true
that the petition is pending in the Court since 1989 and
it my not be proper for the Court to nonsuit the
petitioner on the ground that the petitioner mnust show
cause before the Council and avail of the renmedy provided
under the statute. However, it is to be noticed that the
schenme of the Act is such that an aggri eved nmenber of the
Institute will have an opportunity before the Hi gh Court,
either in reference or in appeal, as the case nmay be, to
agitate all the points and the H gh Court has w de powers
to pass appropriate orders to do conplete justice between
the parties. Under the circumstances, a question arises
whet her would it be prudent for the Hgh Court to
exerci se powers at this stage under Article 226 of the
Constitution. The Court finds that not only alternative
effective statutory renedy is available wunder the Act,
but, the petitioner can very well redress his grievance
before the Hi gh Court itself, either in reference or in
appeal and, therefore, it would not be sound exercise of
di scretion under Article 226 of the Constitution to
interfere at this stage. Article 226 is not intended to
circumvent statutory procedures. Hence, where statutory
renedies are available, a petition under Article 226
shoul d not be entertained, unless the statutory renedies
are ill-suited to neet the demands of an extraordinary
situation e.g. (i) where the very vires of the statute
is in question, or (ii) where private or public wongs
are so inextricably mxed up and prevention of public
injury and the vindication of public justice require that
recourse may be had to Article 226, or (iii) the
alternative renedy is not effective or adequate. The
petitioner has failed to convince the Court that the
schenme and procedure provided under the Act is either
illusory or ill-suited or that the renedy is not
ef fecti ve and adequat e. Entertaining the petition at
this stage would anpbunt to bypassing the whol e procedure
i ncluding the provisions of reference and/or appeal to
the High Court made in a self contai ned Code, and such a
course is not warranted in the facts of the case.
Therefore, it 1is not necessary for the Court to decide
the points urged on behalf of the petitioner on nerits



and accordingly, they are not decided. The petition
t herefore, deserves to be disposed of, of course, wth
certain directions.

8. As noticed earlier, the petitioner has filed his
witten representation along with his forwarding letter
dated February 21, 1989. Having regard to passage of
time, it is clarified that he would be entitled to submt
further representation incorporating nore points, if so
advised. It would be open to the petitioner to agitate
not only 6 points, which have been enunerated in the
earlier part of this judgnent, but, also other points
whi ch have been nentioned in the petition and/or witten
representati on and which may be taken at the time of
hearing of the matter before the Council and the Counci
is hereby directed to decide the same on nerits and in

accordance with [|aw. So far as the grievance of the
petitioner that he should be permtted to be represented
through a Lawer before the Council is concerned, the

Court finds that the petitioner has nade such a request
to the Council by letter dated February 21, 1989, which
is produced at Annexure-D to the petition, but, the
Counci | has not render ed any deci sion thereon
Therefore, it would be appropriate to direct the Counci
to consider the said application on nmerits. Under the
ci rcunmst ances, the Council is directed to decide the said
application having regard to the attending circunstances
including the fact that the petitioner was permtted to
be represented through a Lawer before the disciplinary
conmittee.

Subj ect to the above-referred to observations and
directions, the petition is disposed of. Rule is

di schar ged. There shall be no order as to costs.
Interimrelief granted earlier is hereby vacated.

(J. M Panchal , J.)

(patel)



