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ORAL JUDGEMENT

Heard | earned advocate M. J.R  Nanavati for
t he appel | ant. Initially, after being served, t he



present respondent was appearing through | earned advocate
M. &K Sukhwani was appearing. After his death, notices
were issued to the respondent for engaging another
advocate in view of the death of his advocate but the
said notices have renmained unserved. However, since it
is an appeal of the year 1980 arising out of the «civil
suit no. 14 of 1973, the Court has exam ned the nerits
of the matter in absence of the respondent.

This appeal was admitted by this Court on 24th
March, 1980

The present respondent original plaintiff a

partnership firmfiled the special civil suit no. 14 of
1973 before the trial court against the defendant.
According to the original plaintiff, the defendant firm
entered into an agreenent to sell to the plaintiff firm
t hrough Dal al Shri Khushal das Mohanl al of Anreli 350 bags
of ground nut oil cakes at the rate of Rs.700.0 per ton
on 12.7.1972; the Sauda was ready for delivery and the
contract was non transferable delivery contract; the
defendant failed to give delivery of 82 bags out of 350
bags of ground nut oil cakes; in this transaction, a sum
of Rs.1435.00 remmins credited to the defendant and the
said anbunt was shown as credited against the suit
transaction; the defendant entered into an agreenent to
sel|l 525 bags of ground nut oil cakes to the plaintiff at
the rate of Rs.700.00 per ton on 14.7.1972 and the said
contract was non transferable delivery contract. The
plaintiff was a buyer and the defendant was a seller; the
plaintiff received Sauda Nondh No. 1453 dated 12.7.1972
and No. 104 dated 14.7.1972 through Dal al Shri Khushal das
Mohanlal; the plaintiff submitted that as the nmarket
rates were increasing, the defendant failed to give
delivery of 82 bags plus 525 bags of ground nut oil cakes
to the plaintiff. The plaintiff mde demands for
delivery of the goods fromthe defendant but in vain and,
therefore, the plaintiff gave a registered notice dated
27.12.1972 asking the defendant to give delivery and to
accept the price of the goods but the defendant failed to
give delivery and thereby conmtted a breach of the
contract. The plaintiff, therefore, filed the aforesaid
suit for recovery of damages for non delivery of goods.
According to the plaintiff, the market val ue of the goods
on the date of breach was about Rs.1300.00 per ton on or
about 3.1.1973 and 10.1.1972 when the defendant gave a
reply to the plaintiff's notice dated 27.12.1972. The
plaintiff claimed in all an amunt of Rs.27,315.00 as
danages at the rate of Rs.600.00 per ton being difference
between the contract price and the market price on the
date of the breach, for 607 bags of ground nut oil cakes



i.e. 45 tons and 525 k.G1s. The plaintiff clainmed
Rs. 50.00 towards notice charges and after giving credit
of Rs.1435.00, the plaintiff prayed for a decree of
Rs. 25,930. 00 against the defendant wth costs and
interest at the rate of 12 per cent per annum

The suit filed by the plaintiff against the

def endant was contested by t he def endant pr esent
appel I ant by filing witten statement at Exh. 8
contending inter alia that the plaintiff firm is not a
regi stered partnership firmand that the signatory to the
plaintiff in the suit is not a partner in the firmand
therefore, the plaint in the suit was not properly
present ed. It was denied by the defendant that the
plaintiff firmentered into the suit transaction with the
def endant as al |l eged; the defendant submitted that the
said Shri Khushal das Mangal das was not a broker (Dal al)
of the defendant. The Sauda for 350 bags was admitted by
the defendant. It was contended by the defendant that
the plaintiff did not make paynment and did take delivery
of the goods; that the plaintiff took delivery of 268
bags and the plaintiff did not nake paynent in full to
the defendant and Rs.1435.00 remained due to t he
defendant from the plaintiff. 1t was his case that the
plaintiff did not take delivery of 82 bags as the narket
rate of the goods was declining and the plaintiff has
comitted a breach of contract and, therefore, the
plaintiff is not entitled for the danages as alleged. It
was also its case before the trial court that the
plaintiff is not entitled to difference between the
contract price and the market price prevailing on or
about 3.1.1973 or 18.1.1973. The defendant denied the
suit sauda no. 104 dated 14.7.72 for 525 bags at the
rate of Rs.700.00 per ton. The defendant denied that
Dal al Shri  Khushal das Mohanl al had not entered into the
al | eged Sauda on his behalf. The defendant denied that
the suit Sauda was not transferable delivery contract.
The def endant contended that he has not commtted breach
of contract as alleged and, therefore, the plaintiff is
not entitled to danages as all eged. The defendant denied
that the narket price was about Rs.1300.00 per ton on or
about 3.1.1973. The defendant denied that the nmarket
price was about Rs.1300.00 per ton on or about 3.1.1973.
The def endant submtted that the suit sauda were
forwarded contracts and they were prohibited under the
Forwarded Contracts (Regulation) Act. It was also his
case that the trial court was having no jurisdiction to
hear the suit as no cause of action arose within the
jurisdiction of the trial court. It was submtted by the
defendant that the suit sauda was not nade at Upleta but
the suit Sauda was nade at Kunkavad. The delivery of the



goods was to be given at Kunkavav and the price of the
goods was payable at Kunkavav. In view of t he
submi ssions as aforesaid, it was prayed by the defendant
for dismssing the suit of the plaintiff with costs.

In all, 14 issues were franed by the trial court

at Exh. 52. After considering the evidence on record,
the trial court held that the plaintiff firm is the
regi stered partnership firm signatory to the plaintiff
suit is a partner in the plaintiff firm Khushal das
Mohanl al is a broker of the defendant firm the defendant
entered into Sauda of |oose oil cakes on 12.7.72 as
alleged by the plaintiff; defendant failed to give
delivery of goods under the suit sauda to the plaintiff;
the defendant is liable to pay danmages to the plaintiff
on failure to give delivery; the plaintiff is entitled to
claim damages by way of difference in price; the
def endant has committed breach of contract on or about
and in view of such findings, the trial court answered
issues no. 1 to 8 in the affirmative. | ssue No. 9
franmed by the trial court was to the effect as to whet her
the price was Rs.1300.00 per ton on or about 3.1.1973.
In answer to the said issue no.9, the trial court held
that the damages are calculated at the rate of Rs.200.00
per ton being the difference between the contract price
of Rs.700.00 and the market price of Rs.900.00 per ton

In views of the aforesaid finding on issue no.1 to 8 as
well as issue no. 9 in particular, the trial court after
consi deri ng the evidence on record, held that the
plaintiff is entitled to recovery of Rs.7670.00 only from
t he def endant and answered issue no. 10 accordingly.
The trial court negatived the contentions of the
defendant and held that the trial court was having
jurisdiction to hear the suit and in answer to i ssue no.
12, as to whether the Saudas in the suit were forward
contracts or not, the trial court answered in the
negative and in view of aforesaid findings recorded by
the trial court, the trial court decreed the suit of the
for Rs.7670.00 agai nst the defendant wth proportionate
costs and interest at the rate of 6 per cent p.a. from

the date of the decree till the paynent from the
defendant firm The trial court has considered the ora
evi dence of the witness for the plaintiff nanely Shri
Ratil al Dahyabhai at Exh. 71 that the plaintiff firm

purchased 525 bags of new ground nut oil cakes from the
defendant at the rate of Rs.700.00 per ton through Dal al
Khushal das Mohanlal on 14.7.1972; the kabala chitthi
Exh. 75 dated 14.7.72 was considered by the trial court.
According to the plaintiff, the delivery was to be nmde
at Upleta in Novenber, Decenber, 1972. It was observed
by the trial court that it appears fromthe evidence of



Jayant kumar Exh. 97 that the suit Sauda was nade on behal f
of the parties on 14.7.72; the kabala chitthi Exh. 75 is
in his hand witing; the suit contract was in respect of
new ground nut oil cakes manufactured in November
Decenmber, 1972; the suit contract was in respect of new
ground nut oil cakes manufactured in Novenber Decenber,
1972. The goods were to be despatched in truck and
delivery was to be nade to the plaintiff at Upleta.
Thereafter, the trial court considered the oral evidence
of the defendant witness at Exh. 107 and observed that
Jayantibhai is the son of Khushal das Mohanl al and he has
no ill feelings against him Khushal das has acted as a
broker for the defendant and it was al so observed that it
appears from the evidence that the suit sauda was non
transferable delivery contracts. The new ground nut oi

cakes are manufactured in the begi nning of October; thee
is evidence to show that the suit contract was made on

behalf of the parties through said Dalal; it was al so
held by the trial court that it was having jurisdiction
Utimtely, the trial court has considered further

evi dence and cane to the conclusion that there is no
dispute that there was contract of 350 bags between the
parties as alleged. After considering the evidence of
t he defendant, it was observed by the trial court that it
appears from the evidence of the defendant hinself that
the market price began to increase in Septenber, Cctober

The plaintiff was making denmands for delivery of the
goods from the defendant about fifteen days prior to
7.11.1972. Therefore, breach of contract can be deened

to have arisen in Cctober. it was also observed that it
appears on record that the market price was about
Rs.930.00 per ton on or about 25.10.1972. It was

observed that Jayanti kumar has stated in his evidence
that the nmarket price was about Rs.1015.00 per ton on
3.11.1972. There is no definite evidence to show that
the market price was about Rs.1300.00; the suit sauda was
made for Rs.700.00 per ton on 14.7.1972. |In view of the
aforesaid findings, the trial court assessed the damages
at the rate of Rs.200.00 only per ton which cone to
Rs. 9105.00 for 45 tons and 525 kgns i.e. 607 bags of
ground nut oil cakes. Then the trial court deducted
amount of Rs.1435.00 which was due to the defendant from
the aforesaid anount of Rs.9105.00 and thus, the anmount
due and payable to the plaintiff by way of damages by the
def endant was of Rs.7670.00. Interest on the decreta

amount was clained by the plaintiff at the rate of 12 per
cent per annum fromthe date of the suit but the tria

court was of the view that the suit was for recovery of
damages for breach of contract and, therefore, tria

court awarded interest only fromthe date of the decree
and that too at the rate of 6 per cent p.a.



| have perused the inmpugned judgnent delivered by

the trial court. According to nmy opinion, the tria

court has rightly discussed the evidence on record. From
the evidence on record, it appears that the trial court
has, after considering the evidence of the defendant's
wi tness, held that the prices of the goods in question
were increasing in Septenber, Cctober, 1972. This was
the adm ssion nade by the wtness for the defendant
before the trial court. Considering the reasoning given
by the trial court after considering the evidence on
nmerits, according to my opinion, the trial court was
right in observing that there was breach of contract
between the parties and the plaintiff is entitled for the
danmages from the defendant which has been rightly
cal cul ated and assessed by the trial court on the basis
of the evidence on record and, therefore, according to ny
opi nion, the trial court has rightly passed the order and
decreed the suit of the plaintiff against the defendant
in part. Considering the findings given by the trial

court as regards interest part, interest at the rate of
12 per cent p.a. was prayed for by the plaintiff from
the date of the suit but instead of that, the trial court
awarded interest only from the date of the decree and
that too at the rate of 6 per cent p.a. al one. Thus,
the order of the trial court is just, proper and bal anced
order passed after considering the evidence on record
and, therefore, there is no substance in this appeal and
the sane is required to be di sm ssed.

In the result, this appeal is dismssed. Interim
relief if any, shall stand vacated. There shall be no
order as to costs.

Dt. 29.8.2003. (H K Rathod,J.)
Vyas



