WP(C) 317/2003
BEFORE
THE HON'BLE MR. JUSTICE I. A. ANSARI
(1) It is not uncommon to have litigation over the question of seniority among
st the employees. A model employer is one, who minimizes such litigations by giv
ing consistent, fair and transparent deal to his employees and desists from unde
rtaking ad-hoc exercises instead of giving regular promotion. When a state indul
ges in ad-hocism, it not only invites litigation with its own employees, but als
0 creates causes and generates litigations among its employees, which results in
bitterness among the employees and is bound to affect the organizational effici
ency of the institution concerned, for such acts of ad-hocism lead to animosity,
jealousy and anguish among the employees inasmuch as those, who do not receive
the benefit of ad-hocism, consider themselves dealt with unjustly and discrimina
ted against those, who have been the beneficiary of such ad-hocism. Thus, adhoci
sm creates litigations not only between the employer and the employees, but also
between those, who receive the benefits of ad-hocism, and those, who feel aggri
eved for not being given the benefit of such ad-hocism, Such is the grim picture
, which the present writ petition depicts.

( 2 ) Can an issue or issues settled in a judicial decision by the High Court, i
n exercise of its powers under Article 226 of the Constitution of India, be re-o
pened or shall be treated to have been re-opened, superseded, revised, changed o
r modified by the directives issued or recommendations made by the National comm
ission for Scheduled Caste and Scheduled Tribes constituted under Article 338 of
the constitution of India is one of the core issues raised in this writ petitio
ns. Can a Government servant be transferred, against his consent, to a post outs
ide the cadre of his service or to a post lesser in status than what he is, as a
n ad-hoc appointee, occupying substituting him by an officer junior to him an al
legations of misconduct or with ulterior motive or as a measure of penalty or in
a manner which may leave stigma on the officer without giving him any opportuni
ty of showing cause and /or hearing are the other vital issues, which have been

raised in the present writ petitions. On the anwer to the issues, so raised, res
ts the fate of this writ petition.

( 3 ) The material facts required for effective disposal of the present writ pet
ition may in a nutshell, be stated as follows: (i) The writ petitioner, who hold
s a degree of B. Sc. Engineering (Mechanical), was appointed as an Assistant Eng
ineer (Electrical)on ad-hoc basis on 12. 06. 1980. the respondent No. 3, who hol
ds a degree of B. Tech. (Electrical) was appointed on 20. 07. 1984 on ad-hoc bas
ic as an Asstt. Engineer. Both these appointment were made in the Department of
power, Govt. of Arunachal Pradesh. The petitioner was promoted to the post of Ex
ecutive engineer on ad-hoc basis on 12. 06. 1988. The respondent No. 3 was also
promoted on ad-hoc basis to the post of Executive Engineer on 20. 07. 92. On 25.
08. 1993, respondent No. 3 along with one Shri P. Deb was promoted on ad-hoc ba
sis as Superintending Engineer (Electrical ). As according to the petitioner, bo
th these persons, namely, respondent No. 3 as well as shri P. Deb were junior to
the petitioner right from the grade of the Asstt. Engineer (Electrical) the pet
itioner, feeling aggrieved, filed Civil rule No. 2551/93 in this Court. This wri
t petition was disposed of on 24. 01. 94 and though in this civil Rule, the lear
ned Single Judge held that the Petitioner was Senior to the respondent No. 3 and
Shri P. Deb aforementioned and that ad-hoc promotion given to the respondent No
3 and Shri P. Dev was arbitrary and not sustainable, the impugned order, dated
28. 05. 93, aforementioned was not interfered with on the ground that the impug
ned order was to expire by lapse of time. Against the order, writ Appeal No. 94/
1994 was preferred by respondent No. 3. This writ appeal was disposed of on 22.
01. 1994, on the basis of the submissions made by the learned Advocate general.
Arunachal Pradesh that the State respondents would consider the cases of all the
three persons concerned, namely, the present writ petitioner, the present respo
ndent No. 3 and the said Shri P. Deb for ad-hoc promotion to the post of Superin
tending Engineer (Electrical) on the basis of draft service rules and that the S



tate govt. would take appropriate steps to accommodate all the three persons on
ad-hoc basis on the post of Superintending Engineer (Electrical) till the entire
matter was finalized. (ii) Thereafter vide Government order, dated 22. 08. 94,
the services of eighteen Assistant engineers including that of the respondent No
3 were regularized against direct quota on the recommendation of the Arumachal
Pradesh public Service Commission (hereinafter) as \the APPSC\) retrospectively
with effect from their respective dates of the ad-hoc appointments. The service
of the respondent no. 3, thus, stood regularized in the grade of assistant Engi
neer (Electrical) with effect from 20. 07. 1984 i. e. with effect from the date
of his initial appointment on ad-hoc basis. By order, dated 12. 03. 1997, the pe
titioner was promoted to the post of Superintending Engineer (Electrical) on ad-
hoc basis and by an order, dated 13. 04. 1999, the service of the petitioner was
also regularized in the grade of Assistant engineer, on the recommendation of t
he appsc, with effect from 12. 6. 1980, i. e. . w. e. f. the date of his ad-hoc
appointment against direct quota. By another order passed an the same date, that
is, on 13-04-1999, the services of both the present writ petitioner as well vs
of respondent No. 3 along with some others were regularized in the grade of Exec
utive engineer (Electrical ). By this order, dated 13. 4. 1999, while the servic
e of the writ petitioner was regularised in the grade of Executive Engineer (Ele
ctrical) with effect from 12. 06. 1988, the service of the respondent No. 3 was
regularized in the said grade that is in the grade of Executive Engineer (Electr
ical, with effect from 20. 07. 1992. (iii) Both the orders, dated 13. 04. 1994,
aforementioned were challenged by respondent no. 3 in WP (C) 1922/99, which was
renumbered as wp (C) No. 113 (AP)/2001 contending, inter alia, that he was alway
s senior to the present writ petitioner and his service ought to have been regul
arized in the grade of Executive Engineer holding him senior to the writ petitio
ner. While this writ petition was pending, the Government, acting upon the order
s passed in the said Civil Rule No. 2551/93 and Writ appeal No. 14/94, considere
d the entire controversy over the question of seniority and passed an order, dat
ed 28. 09. 1999, giving the present writ petitioner seniority in the grade of su
perintending Engineer (Electrical) over his juniors, namely, Sri P. Deb aforemen
tioned and the present respondent No. 3. Thereafter, on 17. 11. 2000, the Govern
ment published the final seniority list of Assistant Engineers (Electrical) plac
ing the present petitioner at SI. No. 3 and putting Sri P. Deb aforementioned an
d sri a. Perme (that is the present respondent No. 3) at SI Nos. 4 and 9 respect
ively. Treating thus, the petitioner as senior to Sri P. Deb aforementioned and
respondent No. 3, the Government, vide order, dated 28. 02. 2001, allowed the pe
titioner to hold the charges of the Chief engineer (Power) in addition to his ow
n duty without any financial benefit till the alternative arrangement was made,
the arrangement being temporary without bestowing on him right to claim regular
promotion and seniority. The patitioner accordingly took over the charge of chie
f Engineer (Power ). (iv) Feeling aggrieved by the order of the government allow
ing the present petitioner to hold the charge of the office of the Chief Enginee
r (Power), the respondent No. 3 filed in his pending writ petition, namely, WP (
C) No. 113 (AP) 2001, a miscellaneous application praying for interim order. Bas
ed on this application, misc. Case No. 135 (AP)/2001 came to be registered. By o
rder, dated 17. 08. 2001, passed in this Miscellaneous application (that is, Mis
c. Case No. 135 (AP)/2001), learned single Judge held to the effect that in case
of temporary arrangement also, senior most person should be given preference an
d since the respondent No. 3 was senior to the present writ petitioner, the resp
ondent No. 3 be allowed to hold the charge of the office of the Chief engineer (
Power ). Against this direction, the petitioner preferred an appeal-bearing writ
appeal No. 335/2001. The Division Bench of this court, while disposing of the w
rit appeal vide order, dated 09. 10. 2001, held to the effect that in the face o
f the order, dated 13. 04. 1999, aforementioned, it cannot be said that the resp
ondent No. 3 is senior to the present writ petitioner and accordingly, the said
interim order passed, on 17. 08. 2001, was set aside. The respondent No. 3, howe
ver, challenged the said two orders, dated 28. 09. 1999 and 28. 02. 2001, whereb
y the petitionerwas given seniority as Superintending Engineer and was also allo
wed to hold the charge of Chief Engineer (Power), and this challenge resulted in



to the institution of WP (C) No. 56 (AP)/2002. Thereafter, the Govt. , by order,
dated 07. 02. 2002, appointed Shri Tomy Ete, the then addl. Chief Engineer, PWD
, as the Chief Engineer, (Power) on deputation for a period of one year and in c
onsequence thereof, the present writ petitioner was relieved of the charge of Ch
ief Engineer (Power ). This order was challenged by respondent No. 3 by WP (C)68
(AP) /2002 and by order, dated 11. 02. 2002, passed therein, the operation of th
e impugned order, dated 07. 02. 2002, aforementioned was suspended. Thereafter,
the govt. by order, dated 14. 02. 2002, reverted back Shri Tomy Ete to his paren
t department. But by another order passed on the same date, sri Tomy Ete was all
owed to function as link officer of Chief Engineer of Power. Subsequently, the G
ovt. withdraw the order, dated 14. 02. 2002, aforementioned too and by another o
rder passed, on 05. 03. 2002, the Court allowed Shri P. Deb to look after the wo
rks of the Chief Engineer in addition to his own duty. In the meanwhile, the Gov
t. published the seniority list dated. 25. 02. 2002, of Executive engineer (Elec
trical) under the Department of power. In this seniority list, the petitioner st
ood at the serial No. 1. Whereas Shri P. Deb was put at serial No. 2 and the pre
sent respondent no. 3 was placed at serial No. 3. (v) The present writ petitione
r challenged the order, dated 05. 03. 2002, aforementioned, whereby Shri P. Deb
aforementioned was allowed to look after the works of the Chief Engineer (Power)
, in WP (C) 107 (AP)/2002. By order, dated 21. 03. 2002, this writ petition was
disposed of with directions that Shri S. K. Chakraborty, then working as 0SD (Te
chnical) attached to the office of the Chief Minister, be appointed as Chief Eng
ineer (Power) for two months or till the post is substantially filled up in acco
rdance with the relevant Rules from amongst the eligible Superintendent Engineer
s. Whichever is earlier, in compliance with this order, the Govt. , by order, da
ted 22. 03. 2002, appointed Shri S. K. Chakraborty aforementioned to hold the ch
arge of the Chief Engineer (Power ). Thereafter, all the three pending writ peti
tions, namely, WP (C) 113 (AP)/2001, WP (C) 56 (AP)/2002 and WP (C) 68 (AP)/2002
were disposed of by a common judgment and order, dated 27. 3. 2002, setting asi
de the order, dated 13. 04. 99 (whereby the service of the writ petitioner was r
eqgularized in the grade of Assistant Engineer, w. e. f. 12-06-1980), the order d
ated 13. 04. 99 (whereby the services of 14 Executive Engineers including that o
f the writ petitioner was regularized in the grade of Executive Engineer, the se
rvice of the petitioner having been regularized as Executive engineer with effec
t from 12-06-88) and the order, dated 28. 09. 99 (whereby notional seniority and
promotion was accorded to the petitioner ). Against the aforesaid judgment and
order, the writ petitioner preferred two appeals being W. A. No. 160/2002 and W.
A. No 162/ 2002. By an order, dated 10. 04. 2002, the appeals were admitted and
interim order was passed. In the meanwhile, although the period of appointment
of Shri S. K. Chakraborty was over, he was allowed by order, dated 27. 05. 2002,
passed by the Government to continue until further orders as the Government was
not in a position to make regular appointment of the Chief Engineer (Power ). H
owever, the Government, again, considered the entire matter and allowed, vide or
der, dated 28-10-2002, the present writ petitioner to hold the charge of Chief E
ngineer (Power) until further orders. The order reveals, inter alia, that it was
passed considering the exigency of work and public interest and the writ petiti
oner accordingly took the charge. (vi) Thereafter, both the writ appeals mention
ed hereinabove were disposed of, on 12. 12. 2002, by modifying the order, dated
26. 07. 2003. As observed in this appellate order, the order was passed in terms
of the agreement reached between the parties. As per this order, the order, dat
ed 13. 04. 99 passed by the government regularizing the services of 14 persons i
n the post of Executive Engineer including the present petitioner and the respon
dent no. 3 was to remain as it is, but the order, dated 28. 09. 99, giving ad ho
c promotion to the present petitioner was set aside and the Government was direc
ted to consider the case of the present petitioner as well as of respondent no.
3 along other persons named in the order, dated 13. 04. 99 for regularization an
d promotion in the post of Superintending Engineer. In short, the order, dated 1
3. 04. 99, passed by the Government regularizing the services of the writ petiti
oner as Assistant Engineer and also the order, dated 13. 04. 99, regularizing th
e services of 14 Executive Engineers including the present petitioner were maint



ained, but the order, dated 28. 09. 99, giving notional promotion to the petitio
ner was set aside and the State government was directed to undertake the exercis
e for regularization and promotion in the post of Superintending Engineer in acc
ordance with the relevant Rules and to prepare seniority list of Superintending
Engineers accordingly. If was further directed by this appellate order that unti
1l this exercise was completed, the Government shall not take steps to make regul
ar promotion to the post of Chief Engineer (Power ). Thereafter, the State Gover
nment, on the basis of the recommendation of the DPC, passed an order, on 18. 06

2003 (Annexure xvi to the writ petition), giving regular promotion to the writ
petitioner as well as shri P Deb and the respondent No. 3 in the grade of Super
intending Engineer with effect from the dates shown against their names. In the
order so passed, while the date of regular promotion of the present petitioner w
as shown as 01. 01. 94, the date of regular promotion of Shri P Deb and the resp
ondent No. 3 were shown as 01. 01. 94 and 01. 01. 98 respectively. (vii) In the
meanwhile, the State government constituted Arunachal pradesh State Electricity
Regulatory commission (hereinafter as \the APSERC\) under Section 17 (1) of the
Electricity Regulatory Commission Act, 1998, without, however, appointing any Ch
airman or Member and an Officer on special Duty (in short, 0SD) was appointed on
ly to organize the same. This APSERC is not a functioning authority. Before the
order, dated 18. 062003, aforementioned was passed giving regular promotion to t
he petitioner and the respondent No. 3, the respondent No. 3 was sent, on deputa
tion, as Director, Arunachal pradesh Energy Development Agency and on completion
of his deputation period, he was repatriated to the parent department i. e. Dep
artment of power with effect from 05. 06. 2002 and consequent upon the repatriat
ion, he was posted vide order, dated 16. 05. 2002, as 0SD, apserc. Now, by the i
mpugned order, dated 07. 10. 2003 (Annexure xxi to the writ petition), the respo
ndent No. 3 has been directed to hold the charge of Chief Engineer and the petit
ioner has been posted as 0SD, APSERC. The respondent No. 3 has lodged a claim wi
th the national Commission for scheduled Caste and scheduled Tribe, New Delhi, (
hereinafter as \the National Commission for scst\) which is constituted under Ar
ticle 338 of the Constitution of India, regarding denial of his seniority and th
e National Commission for scst has opined that the seniority position of the res
pondent No. 3 has not till, now, been determined and recommended that exercise f
or fixing the seniority of the officers in the Department of power be undertaken
and relevant reservation policy be taken into account, while making the promoti
on. The respondent No. 3 has also filed a special Leave petition before the Hon'
ble Supreme Court being SLP (Civil)No. 18396/2003, wherein the respondent No. 3
has claimed to the effect, inter-alia, that though the order of the Division Ben
ch passed, on 12. 12. 2002, in writ Appeal Nos. 160/2002 and 162/2002, shows tha
t the order was an agreed order, the said order could not have been passed on ag
reement inasmuch as the respondent No. 3 never gave any consent for such order a
nd no such instruction was given to his counsel. The Supreme Court, while issuin
g notice for hearing on the question of condonation of delay in making the appli
cation, has also directed issuance of notice as to why matter had not been decid
ed by the High Court on merit.

( 4 ) On the basis of the facts delineated above, the petitioner claims that he
is senior to the respondent No. 3, that he is eligible for promotion to the post
of Chief Engineer (Power)inasmuch as he has put in requisite years of service i
n the grade of Superintending Engineer, that even while making stop-gap arrangem
ent to fill up the post of Chief Engineer (Power), the seniority position of the
petitioner ought to have been kept in mind by the respondent authorities, that
the post of 0SD of the APSERC is a non founctional one, the said post of 0SD is
of lesser status than that of the Chief Engineer, that the said post is an excad
re post, the petitioner could not have been transferred to the said post without
taking his option and that no such option was obtained from the petitioner. The
petitioner also claims that the respondent No. 3 is not eligible for promotion
to the post of Chief Engineer (Power) inasmuch as he has not put in requisite nu
mbers of years of service in the grade of Superintending Engineer and when the r
espondent No. 3 was not even eligible for promotion to the post of Chief enginee



r (Power), appointment of the respondent no. 3 on the basis of stop-gap arrangem
ent, under the relevant Rules, could not have been made.

( 5 ) As against the above claims, the respondent no. 3 alleges that he is senio
r to the petitioner, that the very appointment of the petitioner as Assistant En
gineer has been contrary to the relevant Rules, the matter of seniority stands o
pen in view of the directives/recommendations issued by the National Commission

for SCST and that any diligent officer of the grade of Superintending Engineer c
an be temporarily appointed as Chief Engineer, that the seniority of the respond
ent No. 3 vis-a-vis the petitioner has not been considered in the light of the n
ecessary reservation policy, the respondent No. 3 has put in requisite years of

service in the grade of Superintending Engineer, he is senior to the writ petiti
oner and he is eligible for promotion to the post of Chief Engineer (Power), tha
t the impugned order is an interim arrangement made temporarily in the interest

of general public and, hence, the same deserves to be maintained.

( 6 ) So far as State respondents, namely, respondent Nos. 1 and 2 are concerned
, their case is that respondent No. 3 has been transferred to the office of the
Chief Engineer (Power) in public interest as a purely temporary arrangement and
as this order would not confer any right or claim for promotion, seniority or fi
nancial benefit, it does not cause any injury to the petitioner, the State respo
ndents have also received directives/recommendations from the National Commissio
n for SCST vide letter, dated 19. 09. 2003, and the State Government is, now, ta
king requisite steps to comply with these directives/ recommendations, the respo
ndent No. 3 has also preferred the Special Leave petition aforementioned, and on

account of directives/recommendations issued by the National Commission for SCS
T and pendency of the Special Leave petition aforementioned, regularization orde
r, in respect of the parties in the grade of Superintending Engineer, cannot be
treated as final at this stage and that the question of inter-se seniority betwe
en the petitioner and respondent No. 3 is still open. Hence, the writ petition i
s wholly without merit and the same deserve to be dismissed.

( 7 ) I have perused the materials on record. I have heard Mr. BC Das, learned c
ounsel for the petitioner, and Mr. C. K. S. Baruah, learned advocate General, Ar
unachal Pradesh, assisted by Mr. B. L. Singh, learned Sr. Govt. Advocate, appear
ing on behalf of the respondent Nos. 1 and 2. I have also heard Mr. R. P. Sharma
, learned counsel, appearing on behalf of the respondent No. 3.

( 8 ) Presenting the case on behalf of the petitioner, Mr. BC Das has submitted
that it is settled position of law that even while making temporary arrangement
in higher grade, seniority position of the persons cannot be ignored and this Co
urt has indicated in CRNo. 2551/ 93 as well as Writ Appeal No. 335/2001 aforemen
tioned that the seniority of the petitioner cannot be ignored, while considering
the question of making temporary arrangement. Hence, according to Mr. Das, whil
e making the interim arrangement in the grade of the Chief Engineer (Power), the
seniority position of the petitioner could not have been ignored inasmuch as th
e petitioner is, contends Mr. Das, senior to respondent No. 3, for submits Mr. D
as, seniority position of the petitioner and the respondent no. 3 has been, time
and again, challenged before this court and as per the orders of this court pas
sed, on 09. 10. 2001, in Writ Appeal no. 335/2001 as well as order, dated 12. 12
2002, passed in Writ Appeal Nos. 160/ 2002 and 162/2002, the petitioner is sen
ior to respondent No. 3 in the grades of Assistant engineer as well as Executive
Engineer. This apart, seniority list, according to Mr. Das, published by the St
ate respondents clearly shows that the petitioner is senior to the respondent no
3 and until this list is either withdrawn, modified or reviewed by the State G
overnment and /or set at naught by anyjudicial pronouncement, the seniority list
will hold the field.

(9 ) Mr. BC Das has also taken me through the provisions contained in the Aruna
chal pradesh Power Energy Service Rules, 1993 (hereinafter as \the Recruitment r



ules of 1993\ ). Drawing this Court's attention to Rule 9, Mr. Das, points out t
hat according to this Rule, a person becomes eligible for promotion to the post
of Superintending engineer after having put in, at least, five years or regular

service in the grade of Executive engineer. According to materials available in

record, further points out Mr. Das, respondent no. 3 has been regularized in the
post of Executive Engineer vide order, dated 13. 04. 99, passed by the State re
spondent with effect from 20. 07. 92 and till now, this seniority has not been r
eversed, superseded, modified and/or set at naught by any competent authority or
judicial pronouncement. This apart, submits Mr. Das, even the Division Bench of
this Court in w. A. Nos. 160/2002 and 162/2002 aforementioned, has upheld the o
rder, dated 13. 04. 99, aforementioned and, hence, Government cannot ignore this
aspect of the matter and it cannot, now, contend before this Court that the mat
ter of inter-se seniority between the petitioner and the respondent No. 3 is sti
11 open to question.

( 10 ) Mr. BC Das has further submitted that the respondent No. 3, as per the or
der, dated 13. 04. 99, stands regularized in the promotional post of Executive E
ngineer with effect from 20. 07. 92 and, hence, the respondent No. 3, in the lig
ht of the provisions of Rule 9, could not have become eligible for promotion to

the post of Superintending Engineer until 20. 07. 97. The claim of the responden
t No. 3, points out Mr. Das that he had worked as a Superintending engineer, tho
ugh on ad-hoc basis, since 28. 05. 93, and has continued to hold the post that g
rade and that the said period shall be counted for the purpose of determining hi
s seniority in the grade of Superintending Engineer, is completely misconceived

in law inasmuch as even if the respondent No. 3, according to what the responden
t No. 3 claims, had been functioning as Superintending Engineer since 1993, the

fact remains, that he had not become eligible for promotion to the grade of Supe
rintending engineer till 20. 07. 97, and if the period during which the responde
nt No. 3 had, unauthorizedly, so functioned, is kept excluded from the considera
tion, he cannot be said to have become eligible for promotion to the post of Sup
erintending Engineer at any time before 20. 07. 97.

( 11 ) Pointing out also to Rule 8 of the Recruitment Rules of 1993, Mr. Das has
submitted that for appointment to the post of Chief engineer (Power), a person
must have put in, at least, 8 years of regular service in the grade of Superinte
nding Engineer. Since respondent no. 3 had not become, according to Mr. Das, eli
gible for promotion to the grade of Superintending Engineer until before 20. 07.
97 and that he having, in fact, been, according to the final seniority list, da
ted 18. 06. 2003, promoted to the grade of Superintending Engineer with effect f
rom 01. 09. 98, the respondent No. 3 does not become eligible for consideration
for promotion until the year 2006. Thus, when the respondent No. 3 according to
Mr. Das, is not even eligible for promotion to the post of Chief engineer (Power
), he cannot be allowed to hold the charge of the office of the Chief Engineer i
gnoring the question of seniority of the petitioner, who is, otherwise, eligible

to hold the office of Chief Engineer, Department of Power.

( 12 ) Drawing further my attention to Rule 28, mr. Das has pointed out that eve
n for making temporary arrangement, Government cannot appoint any one even tempo
rarily to any post; rather, it can consider, submits Mr. Das, for such appointme
nt only such a person, who is eligible for promotion to such post or grade. Henc
e, for the purpose of even making temporary arrangement, Government cannot, cont
ends Mr. Das, ignore the fact that respondent no. 3 is not eligible for promotio
n to the post of Chief Engineer and he cannot, therefore, be allowed to hold the
charge of the office of the chief Engineer by taking recourse to Rule 28.

( 13 ) Projecting further the case of the petitioner, Mr. Das has submitted that
the post of osd of APSERC is an excadre post, which is not envisaged in the rel
evant Recruitment Rules, and hence, the petitioner could not have been transferr
ed to a post outside the cadre without his option, but no such option was obtain
ed by the State respondents from the petitioner. The impugned order is, thus, su



bmits Mr. Das, wholly without jurisdiction and void ab initio.

( 14 ) Mr. Das has also submitted that the post of the 0SD, APSERC is anon funct
ional post, the post is not equivalent in status to the post of the Chief Engine
er as the post of Chief Engineer carries higher responsibilities, greater powers
and heavier duties and the Government could not have used its powers under Rule
28 to transfer the petitioner to a post lower in status than the post, which th
e petitioner was holding, and substitute him in the higher post by an officer, w
ho is junior and not even eligible for promotion to the post of Chief Engineer (
Power ).

( 15 ) Mr. Das has also pointed out that making a person hold a post of higher s

tatus without even being eligible to hold such post by removing the senior one t

o an inferior post is humiliating for the senior person and cannot be said to be
in public interest.

( 16 ) Mr. Das has further pointed out that vide order, dated 12. 12. 2002, pass
ed in WA Nos. 160/2002 and 162/2002, the Division Bench of this court had direct
ed the Govt. to regularize the services of the Superintending Engineers and, the
n, make regular promotion to the post of Chief Engineer from eligible Superinten
ding engineers and in the light of these directions, contends Mr. Das, it was th
e duty of the State respondents not to indulge any further in adhocism and it ou
ght to have made regular appointment to the post of Chiefengineer (Power)from am
ongst the eligible persons, but ignoring the requirement of making regular promo
tion, as has been directed by the Division Bench, the Government has passed the
impugned order indulging in ad hocism, which is neither in public interest nor i
n conformity with the mandate and spirit of the order, dated 12. 12. 2002, afore
mentioned.

( 17 ) Controverting the submissions made on behalf of the petitioner, learned A
dvocate general has submitted that question of inter-se seniority between the pa
rties is, now, open to question in view of the fact that the respondent no. 3 ha
s lodged a complaint to the National commission for SCST that his seniority posi
tion has not been considered by the State Government as is required to be done i
n the interest of the members of the scheduled Tribe and the commission has acce
pted the submissions made by the respondent No. 3 and has issued directives acco
rdingly. This apart, points out learned Advocate General, Hon'ble Supreme court
has also indicated by issuing notice in special Leave Petition No. 18396/2003 th
at the question of seniority of the petitioner and the respondent No. 3 is open
to question.

( 18 ) It is also pointed out by learned Advocate General that under sub-rule (3
) of Rule 28 (1) of the Recruitment Rules of 1993, no appoinment made under Rule
28 by way of temporary arrangement can continue beyond a period of six months w
ithout prior approval of the Arunachal Pradesh Public Service Commission. In the
case at hand, points out learned advocate General, the petitioner was allowed t
o hold the charge of the office of the Chief engineer by order, dated 28. 02. 20
01. Thus, the petitioner has already put in, points out learned Advocate General
, more than six months of service on the basis of this arrangement and since his
further continuation would have been contrary to the provisions of Sub-rule (3)
of Rule 28, the State Government had no option, but to remove the petitioner fr
om the said post and send him as 0SD to apserc which carries the same pay scales
as that of Superintending Engineer. It is for the government, submits the learn
ed Advocate general, to decide on the basis of public interest and in the intere
st of the administration as to which officer shall be posted at what place. The

impugned order, according to learned advocate General, has been passed not on th
e basis of any prejudice or malafide against the petitioner and that the same, h
aving been passed in public interest, may not be interfered with.

( 19 ) At the time of hearing, the learned Advocate General has further submitte



d that the government considered it necessary to transfer the petitioner on acco
unt of the fact that there are certain complaints that the petitioner floated a
tender without approval of the Government and the Government is considering disc
iplinary action against him for such misconduct and, hence, a show cause notice
has also been given to the petitioner asking for his comments and in view of suc
h show cause notice, it was desirable that the petitioner be removed from the sa
id post. In support off this submission, a copy of the Memorandum, dated 22nd oc
tober 2003, has been placed before this court by the learned Advocate General at
the time of hearing.

( 20 ) finding support to the submissions made on behalf of the State respondent
s, Mr. R. P. Sharma, learned counsel for the respondent no. 3 has submitted that
the question of interse seniority between the petitioner and the respondent no.
3 is still open to challenge on account of the directives issued by the Nationa
1L commission for SCST and also due to the pendency of the Special Leave Petition
Mr. Sharma has also submitted that in view of the fact that the State Governme
nt is considering taking action against the petitioner, the impugned order of tr
ansfer cannot be said to be not based on public interest. Mr. Sharma has further
submitted that the question of seniority of the petitioner had not been conside
red properly in the light of the reservation policy and, hence, the question of
inter se seniority between the parties still remains open. Mr. Sharma has furthe
r pointed out that the respondent No. 3 started serving as Superintending Engine
er since 1993, whereas the petitioner has been regularized as superintending Eng
ineer with effect from 01. 01. 94. Thus, the petitioner, according to Mr. Sharma
, was made Superintending Engineer subsequent to the respondent No. 3 and, hence
, the petitioner cannot be said to be senior to the respondent No. 3

( 21 ) Mr. Sharma has contended that even the respondent No. 3 was sent, on tran
sfer, as osd, APSERC, without his consent and, hence, it cannot be said that the
petitioner cannot be transferred as 0SD, APSERC, which is equivalent to the gra
de of Superintending engineer, and if such practice can be adopted in the case o
f the respondent No. 3, there is no reason why the same practice cannot be resor
ted to in the case of the petitioner as well.

( 22 ) Repelling the above submissions made on behalf of the respondents, Mr. BC
Das has submitted that the provisions of Rule 28 (3) is not mandatory inasmuch
as Government has been making temporary arrangements all the time and continuing
with the same for years together and, hence, Govt. cannot take resort to rule 2
8 (3) in the present case only and contend that this provision has become mandat
ory in the case of the petitioner. It is also submitted by Mr. Das that the show
cause notice produced by the learned Advocate General, at the time of hearing o
f this writ petition, has been invented by the Government to make out a case aga
inst the petitioner, but this notice shows that the action of transfer taken aga
inst the petitioner is really penal and stigmatic in nature. Such an order, cont
ends Mr. Das, cannot be sustained. Mr. Das has further submitted that the order,
dated 12. 12. 2002 passed by the Division bench of this Court in Writ Appeal No
s. 160/ 2002 and 162/2002 will remain final and binding on the parties until the
time the same is reserved or superseded by appropriate judicial pronouncement,
but till now, no such thing has been done and mere filling of the Special Leave
petition aforementioned will not make the judicial order, dated 12. 12. 2002, in
effective, redundant and/or non est in law. Mr. Das has also submitted that the
National Commission for SCST constituted Article 338 can give general directions
and cannot interfere with an order passed by a High Court under Article 226. A
Judicial order passed by the High Court, such as, the order, dated 12. 12. 2002,
cannot be superseded, according to Mr. Das, on the basis of the directives of t
he Commission for SCST. Mere pendency of the Special Leave Petition cannot, cont

ends Mr. Das, make the order, dated 12. 12. 2002, non-existent, null and void.

( 23 ) Let me, now, determine the correctness of otherwise of the rival submissi
ons made before me on behalf of the parties. Before coming to the merit of the w



rit petition, it is imperative to point out that the petitioner as well as the r
espondent No. 3 are both degree holders in Engineering and not diploma holders a
nd there does exit recruitment rules governing the service conditions of the par
ties concerned. There is no dispute before me that the relevant rules are the Ar
unachal Pradesh Power Engineering service Rules, 1993 (hereinafter as \the Recru
itment Rules of 1993\), which have been framed under the proviso to article 309
of the Constitution of India. The feeder post in this service is the post of Ass
tt. Engineer. For the purpose of promotion to the post of Executive Engineer fro
m Assistant engineer, a person, who holds degree in Engineering, requires, under
Rule 10, at least, 8 years of regular service in the grade of Assistant Enginee
r. For an Executive Engineer to become eligible for promotion to the post of Sup
erintending Engineer, he, according to Rule 9, must have put in, at least, 5 yea
rs of regular service in the grade of Executive Engineer. As far as the post of
Chief Engineer is concerned, the same requires under Rule 8 of the Recruitment r
ules of 1993 that a Superintending Engineer must have rendered not less than 8 y
ears of regular service in the grade of Superintending engineer.

( 24 ) Upon hearing the learned counsel for the parties and on perusal of the ma
terials on record, what becomes transparent is that the present writ petition is
not really for determining the question of inter-se-seniority between the petit
ioner and the respondent No. 3. However, in view of the fact that the writ petit
ioner as well as the respondents agree that even for making stop-grap or tempora
ry arrangement in a promotional post, the factum of seniority of the parties con
cerned cannot be ignored, the question as to who between the two, namely, the wr
it petitioner and the respondent No. 3 is senior cannot be said to be wholly irr
elevant in the present writ petition. The present writ petition proceeds on the

premises that the writ petitioner is senior to the respondent No. 3. While the r
espondent No. 3 lays counter-calim of senionty over the writ petitioner, the Sta
te-respondents have adopted the stand that the question of inter-se-seniority be
tween the parties concerned is still open for challenge. Is this approach of the
State-respondents correct on the basis of the materials on record and the law e
levant thereto?

( 25 ) The answer to the above question is not very far to seek. The writ petiti
oner entered into service on ad-hoc basis on 12. 6. 1980 as an Assistant Enginee
r, whereas the respondent no. 3 entered into the service as an Assistant enginee
r on ad-hoc basis on 20. 7. 1984. While the service of the respondent No. 3 was
regularized in the grade of Assistant Engineer with effect from 20. 7. 1984 by o
rder, dated 22. 8. 1994 (Annexure -III), the service of the writ petitioner in t
he grade of Assistant Engineer was regularized with effect from 12. 6. 1980 by o
rder dated 13. 4. 1999 (Annexure - IV ). The ad-hoc promotion of both the writ p
etitioner as well as the respondent No. 3 was regularized in the posts of Execut
ive Engineer with effect from 12. 6. 1988 and 20. 7. 1992 respectively by order,
dated 13. 4. 1999. Thus, if the regularization of the services of the writ peti
tioner and the respondent No. 3 in the grade of Assistant Engineer, with effect
from 12. 6. 1980 and 20. 7. 1984 respectively, are treated as correct, the dates
of regularization of their ad-hoc promotion to the posts of Executive Engineer,
given with effect from 12. 6. 1988 and 20. 7. 1992 respectively, cannot be disp
uted inasmuch as promotions had been accorded after they have put in 8 years of
regular service in the grade of Assistant Engineer, as is required under Rule 10
of the Recruitment Rules of 1993. The final seniority list of Assistant Enginee
rs as on 1. 11. 2000 (Annexure- VII)published on the basis of the recommendation
of the Screening Committee and approved by the Government reflects the date of
appointment of the petitioner to the post of assistant Engineer as 12. 6. 1980 a
nd the date of promotion to the post of Executive Engineer as 12. 6. 1988. This
seniority list also reflects that the date of appointment of the respondent no 3

as Assistant Engineer is 20. 7. 1984 and his regular promotion to the post of
Executive engineer took place on 20. 7. 1992.

( 26 ) The claim and counter-claim between the parties over the question of seni



ority came into fore, when the respondent No. 3 was given promotion on ad-hoc ba
sic to the post of Superintending Engineer for a period of six (6)months by orde
r, dated 25. 8. 1993. This order was challenged by the present writ petitioner i
n civil Rule No. 2551 of 1993. The learned single judge by order, dated 24. 1. 1
994, disposed of the said writ petition and while disposing of the writ petition
, the learned single judge observed to the effect that the present writ petition
er was senior to the respondent No. 3. In the said writ petition, the categorica
1l submission made on behalf of the respondent No. 3 was that the ad-hoc promotio
n given to him to the grade of superintending Engineer would not affect the seni
ority of the present petitioner as and when regular appointment would be made. H
owever, as the term of the ad-hoc promotion of the respondent No. 3 was for a pe
riod of six months and the same was about to expire, the Court did not interfere
with the matter, though it was held that the impugned order was arbitrary and d
irected the State-respondents not to extends the period of promotional appoinmen
t after expiry of six months. This order stands modified on the basis of the sub
missions made by the learned Advocate General, Arunachal pradesh by order, dated
21. 2. 1994, passed in writ Appeal No. 49 of 1994, whereby the court directed t
hat the question of promotion of the parties concerned including that of the pre
sent writ petitioner would be considered by the State-respondents on the basis o
f the Draft service Rules and that the State respondents would take steps to acc
ommodate all the three contending persons till the matter was finalized.

( 27 ) When the petitioner was allowed vide order, dated 28. 2. 2001 (Annexure -
VII), to hold the charge of the office of the Chief Engineer (Power) in addition
to own duty without any financial benefits, the second round of litigation betw
een the parties concerned. The respondent No. 3 filed Writ Petition (Civil) No.
113 of 2001 challenging the legality of the order, dated 28. 2. 2001 aforementio
ned, and in Misc. Case No. 135/2001 arising therefrom, the learned single Judge
passed an interim order, on 17. 8. 2001, holding to the effect that the present
respondent No. 3 was senior to the present writ petitioner and even for ad-hoc p
romotion, the question of seniority cannot be ignored. By this order, dated 17.
8. 2001, the learned single Judge directed the State-respondents to allow the pr
esent respondent no. 3 to hold the charge of the office of Chief engineer (Power
) on the ground that there was no one senior to the respondent No. 3 in service.
This interim order came to be challenged before a Division Bench in Writ Appeal
No. 335 of 2001. By order, dated 9. 10. 2001, the writ appeal was disposed of,
wherein the Division Bench clearly held that in the present of the orders, dated
13. 4. 1999 (i. e. , the order, whereby the service of the present writ petitio
ner was regularized as an Assistant Engineer with effect from 12. 6. 1980 and th
e promotion was accorded to the present petitioner and the respondent No. 3 in t
he grade of Executive engineer with effect from 12. 6. 1998 and 20. 7. 1992 resp
ectively), it cannot be said that the present respondent No. 3 was senior to the
present writ petitioner. In these premises, the interim directions issued by th
e learned single judge in Misc. Case No. 135 of 2001 on 17. 8. 2001 were set asi
de.

( 28 ) Subsequent to the passing of the order, dated 9. 10. 2001, aforementioned
, in Writ Appeal No. 335 of 2001, the State-respondents published a seniority 1li
st of Executive Engineers (Annexure -VIII) on 25. 2. 2002. As per this seniority
list too, the present writ petitioner was confirmed on the recommendations of t
he appsc as Executive Engineer with effect from 12. 6. 1988 whereas the responde
nt No. 3 was so confirmed with effect from 20. 7. 1992. The government also issu
ed on 22. 3. 2002 (Annexure -XIII) an order indicating therein that as per the s
eniority list of the officers in the grade of Executive Engineers, the petitione
r is senior to the respondent No. 3 and that the respondent No. 3 would become e
ligible for promotion to the post of Chief Engineer (Power) only during the year
2005 and that too subject to regularization of his ad-hoc period in the grade o
f superintending Engineer by the DPC. When the Government by another order, date
d 28. 10. 2002 (Annexure-XIV) allowed the present petitioner, as Superintending
Engineer, to hold the charge of the office of Chief Engineer (Power), this order



too was brought under challenge by the respondent No. 3 by making a miscellaneo
us application in his pending writ petition, namely, WP (C) No. 113 of 2001 afor
ementioned. This Miscellaneous application was registered as Misc. Case No. 135
of 2001 and the same was subsequently registered as an independent writ petition
, namely, wp (C) No. 56 (AP)/2002. By a common judgment and order, dated 27. 3.
2002, all the pending writ petitions, namely, WP (C) Nos. 113 of 2001, 56 of 200
2 and 68 of 2002 were disposed of. By this judgment and order, the two orders, d
ated 13. 4. 1999, whereby the service of the present writ petitioner was regular
ized with effect from 12. 6. 1980 as an Assistant Engineer and he was given regu
lar promotion to the grade of Executive Engineer with effect from 12. 6. 1988 we
re set aside. The order dated 27. 3. 2002 afore-mentioned, passed by the learned
single Judge was impugned before a Division Bench in Writ Appeal Nos. 160/ 2002
and 162/2002. Those writ appeals were disposed of by order, dated 12. 12. 2002.
The relevant observations and directions of the division Bench in these two Wri
t Appeals are reproduced herein below: \12. 12. 2002. The learned single Judge h
as set aside the order dated 13. 4. 199 regularizing the services of the appella
nt Mr. BP Singh. Learned single judge has also set aside the order-dated 13. 4.
199 whereby the 14 persons in the post of Executive engineer were regularized. T
he learned single judge also set aside the order-dated 28. 9. 1999 whereby the a
d hoc promotion was given to the appellant. In terms of the agreement of the lea
rned counsel, we modify the order to the effect that the order passed on 13. 4.
199 regqulaizating the services of the appellant Mr. Singh as Assistant Engineer
is maintained. Similarly, the order passed on 13. 4. 1999 regquilarizing the serv
ices of 14 persons in the post of Executive Engineer including the appellant and
respondent No. 1 shall remain as it is. However, the order dated 28. 9. 1999 gi
ving ad hoc promotion to the appellant is set aside. As a result of this order,
the appellant and the respondent along with other persons named in the order dat
ed 13. 4. 1999 shall be taken to be regularized in the post of Executive Enginee
r from the date mentioned in order itself. . \ (Emphasis is supplied)

( 29 ) From a bare reading of what has been observed above by the Division Bench
, 1t is clear that both the orders, passed on 13. 4. 1999, were maintained by th
e Division bench. The resultant effect was that the present writ petitioner beca
me senior to the respondent No. 3 in the grade of Executive Engieneer and the on
ly question, which was thrown open was the question of promotion of the parties
concerned to the grade of Superintending Engineer.

( 30 ) Thus the question of inter-se-seniority between the parties up to the gra
de of Executive Engineer stands judicially settled and pronounced by the Divisio
n Bench of this Court. The state respondents, as the chronology of the events sh
ows, never challenged the fact that the present writ petitioner was senior to th
e respondent No. 3. In the face of such a judicially pronounced verdict, can the
Government, now, submit before this Court that on account of the directions iss
ued by the National commission for SC and ST, the question of seniority stands o
pen to challenge? This question brings me to one of the core issues raised in th
e present writ petition, namely, as to whether the directives issued by the Nati
onal commission for SC ST, which is constituted under Article 338, can re-open a
judicially settled position of seniority.

( 31 ) Without entering into the controversy as to whether the National Commissi
on for SC and ST can give directives in individual cases or can only issue direc
tions and make recommendations, in general, what is of paramount importance to n
ote is that the power of judicial review of administrative actions has been held

to be a basic structure of the Constitution. Viewed from this angle, Article 22
6 of the constitution forms the basic structure of the constitution. Can any law

be made to over-ride the powers of the High Court under Article 226 of the Cons
titution? The answer to this question has to be an emphatic 'no', for if it is h
eld otherwise, then the power of judicial review of administrative action will b
e set at naught. A judicial decision or verdict can be superseded only by anothe
r judicial order. Thus, it is clear that so long as the order, dated 12. 12. 200



2 aforementioned, passed in Writ Appeal Nos. 160/2002 and 162/2002 stands good o
n record, and/or not superseded by another judicial order, the State-respondents

cannot be heard to say that the question of seniority between the parties stand
s open to challenge as a whole.

( 32 ) What logically follows from the above discussion is that as long as the o
rder, dated 12. 12. 2002 afore-mentioned, is not superseded by another judicial
order, no directive can be given by any authority to re-open the question of sen
iority between the parties concerned in the grade of Executive Engineer. Viewed
from this angle, it is clear that in the grade of Executive Engineer, the petiti
oner is senior to the respondent No. 3, regular promotion to the grade of Execut
ive Engineer having been received by the petitioner with effect from 12. 6. 1988

and the respondent No. 3 having received the same with effect from 20. 7. 1992.

As to whether the relevant reservation policy or provisions of law connected th
erewith have been followed, while granting promotion to the parties concerned, i
s a question, which can be opened only in a judicial proceeding and not otherwis
e, Hence, on account of the directive issued by the National Commission for SC a
nd ST, the State-respondents cannot shift their stand and say that the question
of seniority between the parties in the grade of Executive Engineer is still ope
n to question.

( 33 ) There can, therefore, be no escape from the conclusion that the present w
rit petition will remain senior to the respondent No. 3 in the grade of Executiv
e Engineer till the time the order, dated 12. 12. 2002, passed in Writ Appeal no
s. 160/2002 and 162/2002 is superseded, modified and/or re-opened by any other c
ompetent judicial pronouncement or order.

( 34 ) Having, thus, settled, the question that the present writ petitioner is s
enior to the respondent No. 3 in the grade of Executive engineer, let me, now, t
urn to Rule 9 of the recruitment Rules of 1993. A careful reading of this rule s
hows that for a person to become eligible, as already indicated hereinabove, for
consideration to the post of Superintending engineer, 'he must have put in, at 1
east, 5 years of regular service in the grade of Executive Engineer. In view of
the fact that the present writ petitioner has received regular promotion in the
grade of Executive Engineer with effect from 12. 6. 1988, it becomes transparent
that he became eligible for promotion (until contrary is shown) on 12. 6. 1993,
i. e. , the date, when he completed 5 years of regular service in the grade of
Executive Engineer. When so counted in the similar way, the respondent No. 3 bec
ame eligible for consideration for promotion to the post of Superintending Engin
eer with effect from 20. 7. 1997, when he completed 5 years of regular service i
n the grade of Executive Engineer with effect from 20. 7. 1992. Thus, the fact t
hat the respondent No. 3 had been functioning as a superintending Engineer since
1993 is wholly irrelevant inasmuch as his date of regular promotion in the grad
e of Executive Engineer being 20. 7. 1992, he could not have been considered eli
gible for promotion to the post of Superintending Engineer before 20. 7. 1997.

( 35 ) Similarly, since rule 8 of the Recruitment rules of 1993 makes 8 years of
regular service in the grade of Superintending Engineer a condition precedent f
or a person to become eligible for promotion to the post of Chief engineer, it c
learly follows that since the writ petitioner became eligible for promotion to t
he post of Superintending Engineer with effect from 12. 6. 1993, his turn for co
nsideration for promotion to the post of Chief Engineer fell due with effect fro
m 12. 6. 2001. When counted in the same way, the respondent No. 3 would become e
ligible for consideration for promotion to the post of Chief Engineer, when he c
ompletes the requisite 8 years of regular service in the grade of Superintending
Engineer, i. e. , 20. 7. 2005. Thus, even for promotion to the post of Chief En
gineer, the respondent No. 3 does not according to the materials on record, bec
ome eligible for consideration. This finding though tentative, is reached on the
basis of the materials on record as they stand as on date.



( 36 ) Let me, now, come to, and deal with, rule 28 of the Recruitment Rules of

1993. For the sake of brevity, sub-rule (1) of rule 28 is reproduced herein belo
w: \28 (1) Powers of the Government for making temporary arrangements (1) Notwit
hstanding anything contained in these rules, if appointment to a post/ grade of

any cadre included in the service is to be made purely as local agreement (ad-ho
c) (sic) for short period, such appointment may be made by the government or the
Appointment Authority, as the case may be from the persons who are otherwise el
igible for promotion to such post under these rules, subject to their merit-cum-
seniority in all respects as to recruitment of the post. \

( 37 ) A bare reading of rule 28 (1) shows that though the Government has the po
wer to make temporary arrangements, such arrangements can be resorted to be maki
ng appointment from amongst only those persons, who are eligible for promotion t
0 such post. Since the respondent No. 3 has not put in, as indicated hereinabove
, the requisite years of service in the grade of Superintending Engineer, he can
not, under rule 28 (1), be considered eligible for appointment as a matter of ev
en stopgap arrangement. As against this, the writ petitioner is, until contrary
is shown, eligible for appointment as Chief Engineer under Rule 28 (1 ). Coupled

with this, it is also necessary to bear in mind that even for the purpose of ma
king a stop-gap arrangement under Rule 28, the question of seniority of the pers
ons eligible to receive such appointment is not irreverent and cannot be wholly
ignored. Viewed from this angle, it is clear that while the respondent No. 3 can
not be a beneficiary of Rule 28 (1), the writ petitioner is eligible to receive
the benefit of this sub-rule so far as the holding of the charge of the office o
f the Chief Engineer (Power) is concerned.

( 38 ) Let me, now, come to the question as to whether the writ petitioner could

have been transferred to the post of 0SD, APSERC. While dealing with this aspec
t of the matter, it is of utmost importance to note that the Recruitment Rules o
f 1993 do not, admittedly, cover the post of 0SD, APSERC. Thus, the post of 0SD
aforementioned is an ex-cadre post. To an ex-cadre post, an employee cannot be s
ent without his or her consent. Transfer of a person to an ex-cadre post basical
ly can be only on deputation and if he has to be sent on deputation, his consent

is required to be obtained. In the case at hand, no consent whatsoever of the w
rit petitioner was, admittedly, obtained and no such consent exists on record. T
hus, the impugned order transferring the writ petitioner to an ex-cadre post, su
ch as, 0SD, apserc, is wholly illegal and cannot be sustained in law. Reference
made by Mr. BCDas, in this regard, to Tilak Rqgj Vs. State of Punjab, reported in

1988 LIC 167, is not wholly misplaced inasmuch as in Tilak Raj (supra), the ape
x Court has laid down to the effect that a government servant cannot, against hi
s wishes, be transferred to a post outside the cadre of his service.

( 39 ) Let me, now, turn to the question of effect of the show cause notice, dat
ed 17/ 22. 10. 2003, produced before this Court by the learned Advocate General,
which, according to the learned Advocate General, Arunachal pradesh, Mr. CK Sar
ma Barua, furnished the ground for removal of the writ petitioner from the post
of Chief Engineer (Power ). While dealing with this aspect of the case, it needs
to be noticed and emphasized that in their affidavit-in-opposition, the State-r
espondents have not even whispered about the said show-cause notice. Apart from
the question as to whether the allegations contained in the said show-cause noti
ce are invented for the purpose of fabricating a ground to justify the transfer
of the petitioner or not, what is of immense importance to note is that the show
-cause notice is shown to have been given to the writ petitioner for his alleged
misconduct. The transfer of the petitioner cannot, therefore, be treated to be
a transfer simpliciter. Reference may be made to state of U. P. and others vs. J
agdeo Singh, reported in 1984 (Supp) SCC 413, wherein it has been held that when
a transfer is penal, such a transfer is not valid. Reference may also be made t
o the Management of Sindicate Bank limited vs. The workmen (AIR 1966 SC 1283), w
herein the Apex Court has made it explicit that if an order of transfer is made
as a measure of punishment or with ulterior motive or malafide, the Court should



interfere.

( 40 ) As to what amounts to stigma has been considered in Kamalkishore Laxman v
s. Pan american World Airways Inc. (1987) 1 SCC 146, wherein the Court explained
the meaning of'stigma' by quoting from the Webster's New world Dictionary as \s
omething that detracts from the character or reputation of a person, a mark, sig
n etc. , indicating that something is not considered normal or standard. \ Refer
ence was made to legal thesaurus by Burton, which defines 'stigma' as blemish, d
efect, disgrace, disrepute, imputation, mark of disgrace or shame. The Court als
o the Webster's New international Dictionary, which defines the stigma as a matt
er of moral reproach. Similar observations were made in Allahabad Bank officer's
Association V. Allahabad Bank, (1996) 4 SCC 504. All these cases were with appr
oval by the Supreme Court in the case of D. P. Banerjee V. Satyendra nath Bose N
ational Centre for Basic Sciences, (1999) 3 SCC 60.

( 41 ) Since the transfer of the petitioner is on his alleged misconduct, the tr
ansfer is ex-facie penal and could not have been made without opportunity having
been given to the petitioner to, at least, show cause against the alleged misco
nduct. Far from this, the transfer order has been made even before giving him op
portunity of showing cause against the alleged misconduct.

( 42 ) It is thus, settled position of law that a person cannot be transferred o
n allegation of misconduct. Such a transfer will be penal and stigmatic in natur
e and cannot be made without affording an opportunity of hearing in accordance w
ith the relevant disciplinary rules. Thus, the impugned order of transfer is ex-
facie penal and stigmatic in nature and the same suffers from lack of bona fide.
Such an order, if allowed to stand good on record, will be in violation of the

principles of natural justice and shall cause serious miscarriage of justice.

( 43 ) Coming to the submission of Mr. BC das that a person cannot be transferre
d to a post unless the post to which he is transferred is equivalent, in status,
to the post, which he is holding, it is important to bear in mind that the writ
petitioner, though Superintending Engineer is (according to materials on record
) eligible for promotion to the post of Chief Engineer. Since the writ petitione
r has been replaced as a Chief Engineer by an officer, namely, respondent No. 3,
who is junior to the writ petitioner, and the writ petitioner is transferred to
the post of 0SD, APSERC, it needs to be examined if the post of 0SD aforementio
ned is an equivalent post in status to that of the Chief Engineer (Power ). A cu
rsory glance at the impugned order, dated 7. 10. 2003, shows that the post of 0S
D aforementioned is of the level of Superintending Engineer. This apart, the pos
t of osd, APSERC, can, in no way, be equated to the post of Chief Engineer (powe
r), which is the highest post in the hierarchy envisaged under the Recruitment R
ules of 1993. It is not even contended on behalf of the respondents, at the time
of hearing, that the post of 0SD aforementioned is a post equivalent, in status
, to the post of Chief Engineer (Power ). Seen thus, it is clear that the petiti
oner could not have been transferred to the post of 0SD, APSERC, from the post o
f Chief Engineer (Power) on being replaced by an officer junior to him. Viewed f
rom this angle also, the impugned order cannot be maintained. Reliance placed by
mr. Das on the case of Vice-Chancellor, L. N. Mithila University Vs. Dayanand J
ha reported in (1986) 3 SCC 7, cannot be ignored inasmuch as in this case, the A
pex Court has clarified that the true criterion for equivalence is the status an
d the nature and responsibility of the duties attached to the two posts.

( 44 ) Thus, although the posts, in question, may carry equal scale of pay, the
two posts may still not be equivalent in status if the post carry unequal duties
and the responsibilities. In the case at hand, though the post of 0SD, apserc,
carry same scale as that of the Superintending Engineer, the fact remains that t
he petitioner has been transferred from a post much higher in status to the post
to which he has, now been posted and he stands substituted by an officer, who,
as materials on record exist today, is junior to the petitioner. Such an order c



annot be treated as just, fair, bona fide and legal and the High Court, while ex
ercising basically the powers of a Court of equity, cannot allow such an order t
o stand good on record. Reference may also be made to Governing body, St. Anthon
y's College Vs. Paul Petta and others, reported in 1988 (Supp) SCC 676, wherein

it has been laid down that when an order of transfer adversely effects the statu
s, which the incumbent was enjoying, such a transfer cannot be made without givi
ng him any opportunity of showing cause. In the case at hand, when transfer is n
ot only penal and stigmatic in nature, but also to a post, which is not equivale
nt in status to the post of Chief Engineer, and when the petitioner, at the same
time, stands substituted by an officer junior to him such an order of transfer

can, by no means, be held to be legal and just.

( 45 ) Though Mr. RP Sharma, learned counsel appearing for the respondent No. 3,
has submitted that even the respondent No. 3 was sent to the post of 0SD, APSER
C, without obtaining his option, there in no harm if the writ petitioner is tran
sferred to the said post without obtaining his option, it is to be noted that si
nce the respondent No. 3 had no objection to his transfer to the post of 0SD afo
rementioned, it does not, as a corollary, mean that the writ petitioner could ha
ve also been transferred to the said post of osd without his having given option
thereto.

( 46 ) Let me, now, advert to the question raised by the learned Advocate Genera
1L that on account of the bar imposed by sub-rule (3)of rule 28 of the Recruitmen
t Rules of 1993, the impugned transfer order had to be made by the State-respond
ents. While dealing with this submission made on behalf of the State-respondents
, 1t is necessary, once again, to refer to and reproduce herein below rule 28 of
the Recruitment Rules of 1993 as a whole:

\28. Powers of the government for making temporary arrangements: (1) Notwithstan
ding anything contained in these rules, if appointment to a post/ grade of any c
adre included in the service is to b made purely, as local agreement (ad-hoc) fo
r shr period, such appointment may be made by e government or the appointment Au
thority, a case may be from the persons who are otherwise eligible for promotion
to such post under these rules, subject to their merit-cum-seniority in all res
pects as to recruitment of the post. (2) Any appointment made under sub-rule (1)
above, shall be reported by the Appointing Authority or the government as the c
ase may be, to the Commission. (3) Any appointment made under this rule shall no
t continue beyond a period of six (6) months without prior approval of the Commi
ssion. \

( 47 ) A close and dispassionate reading of rule 28 shows that this rule confers
on the government the power to make temporary arrangements. Sub-rule (1) of rul
e 28 shows that if an appointment to a post or grade of any cadre is to be made

purely as a local arrangement on ad-hoc basis, for a short period, such appointm
ent shall be made by the government or the appointing authority from amongst per
sons, who are, otherwise, eligible for promotion to such post. This sub-rule sho
ws that the appointment, so made, is purely on ad-hoc basis and for a short peri
od.

( 48 ) Now, the question is as to what is the effect of sub-rule (3) of rule 28,
which lays down that any appointment made under rule 28 (1) shall not continue
beyond aperiod of six (6) months without prior approval of the appsc ? The word
‘any' occurring in sub-rule (3)is of great significance. While interpreting any
rule, the language, employed therein by the framers of the Rules has to be given
its natural meaning unless the context, otherwise, demands. For this purpose, 1
t is necessary to understand the meaning, purport and import of the word 'any' a

ppearing in sub-rule (3 ).

( 49 ) It is well settled rule of interpretation of statutes that the provisions
of any Act or Rule should be interpreted in such a manner as not to render any



of its provisions otiose unless there are compelling reasons for the Court to re
sort to such extreme contingency. In P. Ramanatha aiyar s Law Lexicon, 2nd Editi
on 1997, the meaning of the word \any is given thus:

\the word 'any' may have one of several meanings, according to the circumstances
, i1t may mean' all'; 'each'; 'every'; 'some' 'or one or more out of several' \an
y\, 1s not confined to a plural sense. \any\ is a word, which excludes limitatio
n or qualifications. When \any\ is preceded by a negative, expressed or implied,

the two are together equivalent to an emphatic negative, 'none at all', 'not ev
en one', as there has never been any doubt about that. \any\ is used in the sens
e of any body, any person. The word 'any' has the following meaning - 'some', on

e out of many; an infinite number, one indiscriminately of whatever kind or quan
tity of may be employed to indicate 'all' or 'every' as well as 'some' or 'one'\

( 50 ) The State-respondents appear to have treated the word \any\ to mean \an\
or \every\. It is of prime importance to note that neither sub-rule (2) nor sub-
rule (3) of rule 28 of the Recruitment Rules of 1993 speaks of' an appointment'
made under sub-rule (1) or 'every appointment' made under sub-rule (1) ; rather,
it speaks of \any appointment\. Hence the word \any\ used in sub-rule (3) canno
t be interpreted to mean 'an appointment' or 'every appointment' made under sub-
rule (1 ). If sub-rule (3) is stretched to mean' an appointment' or 'every appoi
ntment' the same will make sub-rule (3) redundant and otiose. The apex Court has
made this position clear in Shri balaganeshan Metals Vs. M. N. Shanmugham Chett
y, reported in AIR 1987 sc 1668, in the following words:

\it is a well settled rule of interpretation of statutes that the provisions of

an Act should be interpreted in such a manner as not to render any of its provis
ions otiose unless there are ompelling reasons for the Court to resort to that e
xtreme contingency. \

( 51 ) I may pause here to refer to Lucknow development Authority V. MK Gupta, r
eported in AIR 1974 SC 787, wherein the Apex court quoted the meaning of the wor
d \any\ thus:

\the word 'any' dictionary means 'one or same or all'. In Black's Law Dictionary
, it is explained thus, 'word \any\ has a diversity of meaning and may be employ
ed to indicate \all\ or 'every' as well as 'same' or one and its meaning in a gi
ven statute depends upon the context and subject matter of the statutes. The use
of the word 'any' in the context it has been used in clause (0) indicates that
it has been used in wider sense extending from one to all\.

( 52 ) What emerges from the above discussion is that the word 'any' may include

'all' and not necessary 'one'. If the word any occurring in rule 28 (3) is inte
rpreted otherwise, it will set at naught the very object of framing rule 28 (3)
and make the rule 28, as a whole, otiose inasmuch as the Government or the appoi
nting authority will then, remain at liberty to continue with ad-hoc arrangement
s under rule 28 indefinitely. Viewed from this angle, rule 28 (3) has to be held
, and I do hold, as mandatory and not directory.

( 53 ) If the word \any\ appearing in sub-rule (3) is interpreted as 'an appoint
ment' or 'every appointment', the consequence will be that a person can be appoi
nted under sub-rule (3)and just before the end of the expiry of the period of si
x months, there would be an artificial discontinuance of his service and similar
order of appointment would be repeated and the process may continue indefinitel
y. Similarly, if the word \any\ is interpreted as 'an appointment' or 'every app
ointment', the result will be that the Government can appointment a person for a
period of less than six months under sub-rule (1) and, then, substitute him by
another person for a period less than six months and the process, thus, can be a
llowed to continue indefinitely making the chair of the Chief Engineer a musical



chair and thereby making a mockery of sub-rule (3 ). Hence, the word 'appointme
nt' appearing in sub-rule (2) or (3) will mean a temporary arrangement made, as
a whole, by the Government or the appointing authority under rule 28 (1 ). The r
ealistic interpretation of sub-rule (3) will, therefore, be that 'any appointmen
t' means \all\ appointments made, in the context of one ad-hoc arrangement under
rule 28 (1), and shall be read in the negative as 'no appointment' and this wil
1L mean that none of the appointments, made under sub-rule 28 (1) as a result of
the Government or appointing authority's decision to make an ad-hoc arrangement
in respect of any post or grade, can be continued beyond a period of six months
without prior approval of the APPSC. In other words, if a temporary arrangement
is made by giving appointment to a person, then, the whole arrangement cannot be
continued for more than six months except with prior approval of the appsc and
the Government or appointing authority cannot wriggle out of the situation subst
ituting the incumbent, whose period of si' months has come to an end, by another
a' pointee.

( 54 ) Let me, now, turn to the questions to what will be the effect of an arran
gement made by the Government in exercise of its powers under sub-rule (1) of ru
le 28, if the appointment made under sub-rule (1) is allowed to be continued wit
hout prior approval of the APPSC beyond a period of six months? While interpreti
ng sub-rule (3) on this aspect of the matter, it is important to bear in mind th
at if for any reason and not on account of the efforts made by an appointee, the
Government allows a temporary appointment to continue beyond a period of six mo
nths without prior approval of the APPSC, then, the incumbent will have no optio
n, but to continue inasmuch as he does not have the power to go back, on his own
, to his parent post from where he was brought on the strength of the appointmen
t made on ad-hoc basis. Sub-rule (3), therefore, cannot be interpreted, in such
a way, which will cause harm to the incumbent for some act of omission on which
he has no control. While interpreting sub-rule (3), it is of great significance
to note that this sub-rule does not say that any appointment made under sub-rule
(1) shall expire or cease to be effective beyond a period of six months if appr
oval of the APPSC is not obtained. Hence sub-rule (3) cannot be read to mean tha
t by efflux of time, an appointment made under rule 28 (1) will expire on comple
tion of a period of six months.

( 55 ) Considered thus, I am of the firm view that sub-rule (3) is mandatory to
the extent that commands the government to seek approval the APPSC to an appoint
ment made as a result of ad-hoc arrangement under rule 28 if sub an ad-hoc arran
gement is to be continued foronger than six months; but upon expiry of six month
s, there will be no automatic termination of the service of the incumbent and th
e services rendered by such an incumbent on ad-hoc appointment will not stand wi
ped out. Since the remedy of the Government does not lie in substituting A by B
in order to continue with such ad-hoc appointment, the incumbent shall continue
to hold the appointment as long as the arrangement is continued by the Governmen
t. This does not mean, I must hasten to add, that once a person is appointed, on
the basis of adhoc arrangement made under rule 28 (1), he cannot be removed, if
a period of six months elapses and/or that he cannot, under any circumstances,
be removed and/or replaced by another eligible person. A person, who comes to oc
cupy an office ad-hoc basis under rule 28 (1), can, indeed, be removed or transf
erred on administrative reasons provided that the transfer is not mala fide, sti
gmatic, with ulterior motive as a measure of punishment, but he cannot be remove
d on the mere ground that he has remained in the post for six months without the
government or appointing authority having obtained approval thereto by the APPS
C, for, if the government or the appointing authority is allowed to adopt such a
course, it will, as already indicated hereinabove, set at naught the very objec
t of rule 28 and make thereby the rule redundant and otiose as a whole inasmuch
as the Government or the appointing authority will continue with ad-hoc system o
f appointments by substituting one ad-hoc appointment by another ad-hoc appointe
e. Such an ad-hoc appointee's removal on the ground of completion of six months
is possible only if the APPSC refuses to accord approval thereto or if the gover



nment (or the appointing authority) decides either to do away with the ad-hoc ar
rangement completely by giving no further ad-hoc appointment or if it decides to
make permanent appointment instead of indulging in adhocism.

( 56 ) Rule 28, while on the one hand, allows the Government or the appointing a
uthority to make ad-hoc arrangement to meet the exigency of situation, it also,
at the same time and on the other hand, restricts the Government or appointing a
uthority from continuing with such ad-hoc appointment indefinitely with the nova
L process of substituting one ad-hoc appointee by another ad-hoc appointee makin
g thereby an ad-hoc arrangement a continuous arrangement, for, in such a case, t
he ad-hocism may indefinitely continue and the APPSC will have no role to play,
which certainly does not appear to be the aim and object with which rule 28 stan
ds framed.

( 57 ) In the case at hand, the State respondents have taken contradictory stand
on the question of transfer of the writ petitioner inasmuch as while, on the on
e hand, they claim to have removed the petitioner from the post of chief Enginee
r (Power) on the ground of alleged misconduct, they, on the other hand and in th
e same breath, endeavor to plead that the removal had become inevitable on accou
nt of the fact that the petitioner had completed six months on the basis of the
ad-hoc appointment. If a person is removed from his ad-hoc appointment merely on
the ground that he has completed six months without APPSC having accorded appro
val to his ad-hoc appointment, the fault is not really of the incumbent and gove
rnment or appointing authority cannot be allowed to substitute him by another pe
rson, for, if such a process is allowed to continue, the process of ad-hoc appoi
ntments, which is envisaged to be rare, will become the order of the day and it
will make, as already indicated hereinbefore, the whole object of rule 28 otiose
and such a process will be contrary to the whole concept for which rule 28 has
been framed.

( 58 ) Since the Government has been restrained by a Division Bench of this Cour
t, vide order, dated 12. 12. 2002, passed in WANos. 160/2002 and 162/2002 from m
aking regular promotion to the post of Chief Engineer (Power) without completing
the exercise of regularizing the promotions in the posts of superintending Engi
neer and since the Government, by issuing the impugned order, has shown its inte
ntion to continue with the stop-gap arrangement in respect of the post of Chief
Engineer (Power), the remedy, as already indicated hereinabove, thus not really
lie in substituting the writ petitioner by someone else, for, under no circumsta
nces, the appointment made by way of temporary arrangement under rule 28 of the
Recruitment Rules of 1993 can continue in the manner as has been done in the pre
sent case beyond the period of six months. The remedy, therefore, is that the Go
vernment shall obtain approval of the APPSC for enabling it to continue with the
temporary arrangement.

( 59 ) In view of the fact that this Court ha already held that the transfer of
the petition to the post of 0SD aforementioned is ille and void abinitio, this C
ourt is, now, duty bond to strike down the impugned order and the effect thereof
would be that the order, dated 28. 10. 2002, (Annexure XIV to the writ petition
) shall stand revived and restored. It is also worth noticing that the Governmen
t has substituted the present writ petitioner by the respondent No. 3 indicating
thereby that none senior to the petitioner in the Department of Power can be co
nsidered for holding the post of Chief engineer at the moment. Ideally, therefor
e, it will be for the Court to direct that while allowing the writ petitioner to
hold the post of Chief engineer (Power) on ad-hoc basis, the State respondents
shall seek approval as regards ad-hoc arrangement made under rule 28 (1) from th
e APP SC and undertake, in the meanwhile, the exercise of regularizing the promo
tion in the grade of Superintending Engineer in terms of the directions given by
the Division Bench in its order, dated 12. 12. 2002 aforementioned, passed in W
rit Appeal Nos. 160/2002 and 162/ 2002.



( 60 ) In the result and for the reasons discussed above, this writ petition par
tly succeeds. The impugned order, dated 07. 10. 2003, is hereby set aside and qu
ashed meaning thereby the order, dated 28. 10. 2002, aforementioned shall accord
ingly stand revived and restored. The State respondents shall apply to the appsc
for approval as regards the ad-hoc arrangement made under rule 28 (1) of the re
cruitment Rules of 1993 for the post of Chief engineer (Power) and do the needfu
1l accordingly. It is further directed that the State respondents shall, unless d
irected, otherwise, by any judicial order, complete the exercise as expeditiousl
y as possible regarding regularizaion of the services of the persons in the grad
e of superintending Engineers in the Department of power in terms of the order,
dated 12. 12. 2002, passed in Writ Appeal Nos. 160/2002 and 162/ 2002.

( 61 ) With the above observations and directions, this writ petition shall stan
d disposed of. There shall be no order as to costs.



