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JUDCMENT
R.K. PATRA, CJ

The platnidT is in appeal which is directed zgzainsr the decrec dared %-11-2003

passed by the learned District Tudgel S&W), Namchi tn Civil Suit lo 92002 refusing
hits prayer of eviction of the resporlunt

-

Phe appellunt’s case is that he 13 (he wwner of'a four storied 1o ¢ building
located ar Mamchi-Kitam Road, Mamchi Bassr, Namchi

In Scptember, 2000,
hemducted the respondent as 4 fenant in respect of an apartment COMpTising twi
bed rooms, one kitchen with attached bath rogm-cum-toilet @ the frse floor of the

linlding Therein after referred 1o as the it premises) un 4 monthly rental ol
Re 2000/~

Hesides the house rent the respondent is lighle ta pay water charges of

R5.30¢- per month and the clectricity charges as per the conswmption At the tme of
malustion. the respondent paid a sum of Rs 6000 Rupees six thousand) as sdvance
and subsequently she paid Bg 100000 (Rupces ten thowsand ) towards arrears ol rent.

Fraom the month of Mav, 2001 she has no pand the restal although she iy required 1o
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pay the same every month Despite the appellant™s repeated demand for payment.
she did not comply. In view ol the willul defaull, the appellant issied 2 legal notice
callamg wpon ber o deliver vacant possesaion of the suit premises az wall as pavimen
of wrrcars but it vielded ne results, Finding no other allermative he commencad the
suil seekimg Lo decree of eviction and recovery of possession of the sun premises
aned for arrcars of renr.

Fhe respondent  in her written statement witheut disputing the essenrizl
sverments in the plaint asserted thar she never neglected 1o pay (e manthly rem
She made several visils |0 the house of the appellant to tender the amount hut he
redused to secepr the same onone plea or the olher. The mrears have acoumplated

becauze of the refusal ol the appellant o gecept the renr.

-4

On behalt ol the appellan, he himsclf was examined as PW-1. In suppanrt of
his case he examined another tenant as PW-2. The respandent in support of her case.
besides examuning herself as TVW- 1 examined rwo witnesses as DW-2 aml DW-3

The learned Dismrict Judee on perusal ol the evidence, recorded the fellowing

firdinps -

{i) Renl wias ol payahle every month
iy Asthe appellant himsclf refiised to aceept the rent lendered by
the responden!  the latter cannot be resarded as a willful
defaulier and therelore the appellant is not entitled for decree
of eviction and recovery of possession althe suil promises.
{iii)  The appellant s, bossoaever, emitled for decree for arrears of
rent amounting fo Ry 24 0004 Rupees twensy four thousand)
at the rate of K 2000/ {Rupees two thowsand)  from May,
20010 all filing of the suit.
4 The relationship between the appellam and the respondent as landlerd and
tepant is nob i sdispute . There 35 alse no dispute that the respondent was inducted as

tenatt on monthly rental of Ra 2000~ (Rupees two thousand) in the month of

Scpeember, 2000 and she has been conlinuing ms such $ill date.  Before she was
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inducted. the respondent paid a sum of Bs 6000 - Rupess six thousand) as advance
artil subsequently, another lemp sum of R 100005 (Rupees ten thousand) towards
arrcars of renl The specilic case of (he appellam 1s that frem May, 2001, the
vespondent failed to pay the rent  Phe respondent™s case 15 lhat the appellant used 1o
colleet the renl as and when he needed the same and she had been paving as per his
demand. She specifically denied ro have made defaul in payment ol rent. She stated
in her evidence that she had gone to his house with hoyse renl and when she lendered
the: sama the appeblant refised weacoept it She went to the house of the appellant to
pav Lhe house rent second time bur the appellant refused to meet her om The plea thal he
was 1l For the third me she went e his house wilh her brother, DWW -2 1o tender the
rent but the appellant refused to mect thom and iy dassbter-in-law told thes that rent
wats by be paid Lo him personally. The appellant in his cross-examination admittid
that he recerved a sum of Rg 6000 (Rupees s thouwsandy Gom the vespondent ac the
tme when she was inducled a5 a tenant.  Subsequently, she paid R 10000/ - (Fupees
ten thowsamly we him, TTe in his evidence candidly stated that the respondent had come
o his house to tender the rent but at that time be was 1l He further st Ut 10 mighl
be true that the respondent had come 1o s house aleng with some other person 1o
deposit the rent to him but as he was 11 po female member was allowed o entern inlo
his rocm. The relationship bevween the appellant and the respondent 15 one of contract,
Although (Bere is no document in writing evidencing tenancy, the lease of the suit
premises being not for agriculural and manufacturing purposes. it hias o be held o be
g monthly one The evidence on record also established  thar the respondent 13 a
monthly tenant Therefore, he s reguired 1o pay the venl every month, There 18 ne

evidence as 1o by what date of the succeeding month the momthly rentad hay te be paid

From the anglysis of evidence made ahove it may be seen that the appellant
had been seceiving e vental on lump sum basis.  The appellart m his evidence

lranklv admitted that the respondent went te hirm to olfer the arrears but he declined to
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Recept i on some pretext. The conduet of the appellant and the practice followeed by
the parties indicate that the appellant is pot very much insistent thal the monthly rengal
should be paid by the vespondent by a particuler date of every month  For all these
reasons, | am inclined by agree with the fearned District Fudgze, that the respondent iy

ol a delaller, lar less w willful detaulter.

5 Wilh segard o mode of payment of the arrears, the learned Thstdet Tudge is not
Justificd in permirting the respondent 1 pay the same on manthly instalment basis. |
hereby maondily thal part of the judgment and decres and direct the respondent o
depesit the entire arrears from May, 2007 111 date o ihis Court (subject to adjustment

of amount paid, iCany, in the meanting) within two months hence.

6. With the alorernentioned modification of the decres, the appeal 1s dismissed.

There shall be no order as to cosls.
ﬂh‘l
!
o bL-'L“
(LK. Fatra)

Chief Justiee
03— 1 1-MHE3E.
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