IN THE HIGH COURT OF SIKKIM, GANGTOK

R.F.A.No.2 of 2003

In the matter of an appeal under Section 96 read with
Order XLI of the
Code of Civil Procedure.

Jas Babadur Rai = ......... Appellant.
Versiis

1. Ashok Pradhan

2.GeetaRai = ... - Respondents.
For the appellant : Bhri A. K. Upadyaya, Advocate.
For the respondent Neo.l : None

For the respondent No. 2 : Shri N. Rai, Advocate.

PRESENT : THE HON'ELE MR. JUSTICE R. K. PATRA,
CHIEF JUSTICE

Date of Judgment : 3@ November, 2003,

JUDGMENT

R.K.PATRA, CJ.

The plaintiff has filed this appeal challenging the decree
dated 22 October, 2002 passed by the Learned District Judge
(South and West) Namchi, in Civil Suit No.2 of 2002 refusing his

prayer for eviction of the respondents.

2. Briefly stated, the case of the appellant is that he is the
owner of a four-storied r.c.c, building situated at Namchi-Kitam

Road, Namchi Bazar, Namchi. In September, 2000 he inducled the
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respondent No,1 a5 a tenant in respecl of two rooms with attached
barthroom in the first loor of the building (hereinafter referred to as
the suit premises) on a monthly rental of  Rs.2000/-.  The
respondent No.l however let oot the same to the respondent No.2
without the knowledge and consent of the appellant.  The
respondent No 2 is running business of restaurant under the name
and style of ‘Bip and Bite' in the suit premises. At the time of
letting our the suit premises, the appellant received a sum of
Es 4000/ as advance from the respondent No.l to be adjusted
towards rent of the initial two months. The respondents, however,
did not pay the monthly rent since November 2000 despite
repeated requests made by the appellant for payment. As the
defaull of payment of rent was willful, the appellant issued a legal
notice calling upon the respondents to deliver vacant possession of
the suil premises as well as payment of arTears, but there was no
[ruitful result. In the circumstances, the appellant commenced the
suit seeking for decree of eviction and recovery of possession of

the suit premises and for realization of arrears of rent.

3. The respondent Nool remained cxparte. Respondent No.2
filel written statement stating inler alia, that she is in facl the
tenant of the suit premises. She claimed that she was not
negligent in paying the monthly rent. She went to the residence of
the appellant several times (o offer the house rent, but the larter

refused to accept the same.
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o, In order 1o prove his case, the plaintiff examined himsell as
FW-1. Respondent No, 2 got hersell examined as DW-1, Besides

this, she gol bwo wilniesses examined in supporl of her case.

5. The leamed District Judge on perusal of the evidence,
recorded the following findings -

(1) Appellant has accepred respondent NooZ2 as his
temant,

2] As the appellant did not accept the rent offered by
the respondent No.2, the latter cannet be regarded
as a defaulter.

i3] Admittedly, respondent No.2 is in arrears of house
rent with effect from November 2000 (il February
2002, The arrear comes 10 Rs,.32,000/- and the
respondent No.2 shall pay the same on instalment
basis @ Rs.2000/- per month.

6. There is now no dispute at the bar that respondent No.2 is
the tenant in respect of Lthe suit premises. Therefore, we will now
proceed Lo consider whether the above findings recorded by the
Learned DMstrict Judge are correct. There is no dispute that the
tenuncy between the parties started from September 2000 on a
monthly rent of Rs.2000/- [Rupees two Lthousand]. The specific
case of the appellant is that from November 2000, the respondent
No.2 failed to pay the rent. The respondent No.2's case is that she
went to the residence of the appellant on several occasions to pay
the rent bul he refused to accept the same. It may be noted that
the appeliant in his evidence denied to have refused acceptance of

rent offered by the respondent No.2 but he indirectly admitled by

saying thal she might have come to his house 1o deposit the house
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rent.  Against rhis wvague type of evidence, respondent No.2 as
DW-1 deposed that she wenl o tender rent to the appellant about
four dmes, bul he refused to accept it. She further stated that in
one occasion she went with DW-2 and on another occasion with
DW-2 and DW-3 to the house of the appellant to tender the house
rent but he even did not meet them. This evidence of respondent
No.2 practically remained unchallenged in the cross-examination.
The above version of the respondent No.2 is fully corroborated by

DWs Mo.2 and 3.

The relabonship between the appellant and the respondent
No.2 is one of contract.  Although there is no document in writing
evidencing tenancy, the lease of the suil premises being not for
dericultural and manufacturing purposes, it has to be held to be a
monthly one. Therelore she is required to pay the rent every
month, There is however no evidence as to by what date of the

succeeding month the monthly rental has o be paid.

From the analvsis of evidence made above, it is evident that
the respondent No.2 went 10 the appellant to offer the house renl
but he declined o accept it on some pretext.  For all the reasons,
| am inclined to agree with the learned District Judge, that the

respondent 15 not 4 defaulter in the matrer of payment of rent.

7. Wilth regard to mode of payment of the arrears, the learned
Discrict Judge is not justified in permitting the respondent ¥o.2 to
pay the same on monthly installment basis, [ hercby modify that

part of the judgment and decree and direct the respondent No.2 to
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deposit the entire arrears of Rs.32,000/- (Rupees thirty two
thousand) from November 2000 Gl February 2002 in this Court
(subject to adjustment of amount paid, if any, in the meantime)

within two months hence,

8. With the aforementioned modification of the decree, the

appeal is dismissed. Therc shall be no order as to costs.

™

|Z_ A

Chief Justice
03.11.2003
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HIGH COURT OF SIKIM
GANGTOK

DECREE IN APPEAL
(Under ORDER 41 Rule 35 of C.P.C.)

The Regular First Appeal No. 2 of 2003 against the Judgment and decree dated
22™ October. 2002 of the Court of Distriet Judge, (South & West) Namchi in Civil Suit
Ma, 2 of 2002,

Jas Bahadur Rai,

Som ol late DML Rai,

R.0. Tharpu Busty,

Post Office & Police Statton Namchi,

South Disteiet, Sikkim Appellant,

Versus

1. Ashok Pradhan.
.. Mamchi Bazar,
Post CHfice and Police Station Namchi,
South Sikkim.

2. \mt. Geeta Kai,
Proprietor of *Sip & Bite” Restaurant,
situated at Wamehi-Kitam Road.
Past OlTice and Police Station Namchi.
Bouth Sikkim. e Respondents
This appeal coming up for hearing on 22* day of September, 2003 before
Hen'ble Justice RK, Paten, Chief Justice of this Court in presence of Shn AK.

Upadhayayy, Advocate Tor the appellant, Shei N.Rai, Advocate for the Respondent M, 2,

On hearing, the Hon'ble Court has directed that the respondent NO. 2 shall
deposit the entire arrcars of Rs. 32,000/ (Rupees thirly two thousand) trom MNovember
2(HHY 11 February 2002 in this court (subject to adjustment of the amount paid, if any, in

the meantime) within two months hence. The appeal (s dismissed without costs,

Given under my hand and seal of the Court on this the 3% day of November,

2003 at Ganptok. J_’,L%’f‘t ? f{c_) JLeL AV
F
4

1
."f Prepared by Repistrar
' i . High Court af Sikkim
oy ¢ ubm 1;_-1’_,“) Crangtoh.
Joint Redistrar- -ar. Beader
Hiph Court of Sikkim

Gangtok,
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