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1. 30J&,2003 Present Mr. N. Ral, Advocate for the
appallant,
Mr. N. B, Fhatiwada, Public
Frosecutor assisted by Mr. 7. B.
Pradhan, Adal.Public I‘rosecutor,
for the state = respondent,
_ Heard Mr. M, Rai, learned Counsel
appearing for the appellant. fr y . ,Efu_f Eﬂl.m"
L, .
Admdt the appeal. .f'ﬂ-: {‘fr_:’ ;{w gee 178
c [y
all for the recors, .'T,I‘J"T"ﬁ“‘a.
Mr. Khatiwada, learned Public Prosecutor
accepts notice, and, as such, noe formal
notice is called for upon the Atate-respondeht.,
Registry is directed to prepare paper
]
Look. It ia made clear that as soon as the ﬂ'u_ afps ad A4
péper book is ready, and the related records * L&t;_a;
from the court below are received, the L B
F Ao
Appeal shall ke listed for hearing. [70‘ [
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Chief Justlce
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Serul [Mate
Mo, of of Order with Signoaturc
Order | Order
2. 11 .8.2004 Heard learned Counsel for the partieg,
im requested, put up this case for
hearing on 29,.8,2003, In the meantima,
¥r, Rai undertakes to supply English rendering
of FIR.
*LENCELP
( N, 5,\8ingh )
Juddge
at/ 11.8,2003
3 29708/2003 1'é appellant stands convicted under Section 302

1PC and sentenced to undergo imprisonment for lite and
also 1o pay a fine of Rz, 500/ - with a defanlt clause by
the judgment and order dated 26-4-2003 passed by the
learmed Sessions Judpe, Sjr;tciall Division-11, Sikkin at
Gangrok in Crl Case MNo.5,/ 2002,
T Today is the date fixed for heanng of this appeal.
Al the threshold of (he hearing, Mr. N. Ras, leamned
counsel for the appellunt brought to.our notee that four

witnesses namely PWs-16, 17, 18 and 19 weere mot at all

cross-examined because of absence of the defence

counsel. He submited becanse opporiunity 10 Cross-
examing those wimesses were not given o the appellant,
the marter should go back for retrial.  Learned Public

Progecutor fairly states thar the appeflam should be

given an opporiunily to cross-examing the above [our
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3 Because of the aforesaid e gality -::ﬁmmind by the
learned Seszions Judge, the judgment and arder passed by
him are vitiated in Jaw. We accordingly ser aside the
inpugned judgment and order and remin the marter ta the
learned E:ﬁamnﬁjudgv, Special Divigion-IT for imited 1ral
only which meana thar PWs-16, 17, 18 and 19 should present
themzelves for being cross-exumined by the appellant, The
learmed Sessinn Judge is directed o issue freslt summons
0 those witnesses and Mr. Rai who s appearing for the
appellant in this Courr will appear before the leamed
Sessions Judge and will Cross-examine those witnesses on
the date fixed,

. It may also be MECCSSANY 10 Cross-examine (he
Invvestigating Officer a5 PWs-16 10 19 would be CTORG-
examined by the defence, The cross-cxamination, if any,
however will be limited to the purpase for which the matter
is being remited. The leamed Sessions Judge thereafier
shall hear 1he prosecution and (e defence and dispose of
the marrer according to law. ‘This exercise, however, may
be completed within two months of the receipt of the lower
Court’s record,

T Since the case is going back 1o the stage where (he
above llegabitics crept in, the appellant shall remain in the

same position as he was on 13-2-2003.
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3 lt appears from the order dated |3-2-2043 thar the
defence  counsel prayed for adjosrnmel bt the learmed
Seesions  Judge ok exceplion  to it and eefused

adjonrnment,  Consequently, the prosecution examined

those witnesaes. PW-16 is the Doclor who conducted

autopsy over the dead body of the deceazed. Some of the
sther witnesses out ol the above four seemed w be seizure
witnesses, As the appellant was denied the chance of
cross-examining those witnesscs, there was clear vislation
of principle of nal ural justice resulting in falure of jusrice.
In the circumstances, the appellant should be given a fresh
opportunity to cross-examine thuse witnesses.

1. We somehow do not appreciate the manner in
which the leamed Sessions Judge dealt with the situation.
If he thought that the defence was asking for adjourmment
on untenable ground, ke should have immediately dis-
cngagedthe defence counsel and engaged some  other

k

counsel in his place, ‘The leamed Sessions Judge was
aware of the Tt that the appellam was being defended on
behalf of the Lepal Services Aunthorty. Therefore, he could
have immediately taken up steps lof cngagement of some
ather defeiice counsel, The appellant, therefore, should not
have been allowed to suffer from defending himzclf in the

trial.
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8. The appeal is accordingly disposed of with (he

above observarions and directinns,

: o
The lower Coun records  muly  be sent hack Sk i

forthwith,
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