IN THE H GH COURT OF GUJARAT AT AHVEDABAD

CRI M NAL REVI SI ON APPLI CATI ON No 364 of 2001

For Approval and Signature:
Hon' bl e MR JUSTI CE A. L. DAVE

1. Whether Reporters of Local Papers may be all owed : NO
to see the judgenents?

2. To be referred to the Reporter or not? : NO

3. Wiether Their Lordships w sh to see the fair copy : NO
of the judgenent?

4. \Wether this case involves a substantial question : NO
of law as to the interpretation of the Constitution
of India, 1950 of any Order nade thereunder?

5. Whether it is to be circulated to the concerned . NO
Magi st r at e/ Magi strat es, Judge/ Judges, Tri bunal / Tri bunal s?

HASMUKHBHAI SHI VLAL GOSALI A
Ver sus
STATE OF GUIARAT
Appear ance:
1. Crimnal Revision Application No. 364 of 2001
MR YS LAKHANI, with MR PRAVIN GONDALI YA for Petitioner No. 1
MR DESAI, ADDL. PUBLI C PROSECUTOR for Respondent No. 1
CORAM : MR. JUSTI CE A. L. DAVE
Dat e of decision: 29/08/2002
ORAL JUDGEMENT

The revisioner herein was accused No.2 in Crimnal Case
No. 15 of 1988 before Chief Judicial Mgistrate, Ameli.
He was charged to have comitted of fences puni shabl e
under Sections 420, 465, 467, 468, 471, 477A and 114 of
I ndian Penal code. The allegations against himin brief
were that while he was holding charge of Executive
Engi neer for 15 days, he has passed certain bills for

wor ks which were not in fact done. The works were
supposed to be done by co-accused, who was accused No. 3
and the tenders were given by accused No.1. The
allegations in substance is that he had abeted illega

activities of accused Nos. 1 and 3 and in order to



conplete the crinme he had sanctioned the bill

2. The revisioner tendered application Ex.25 praying

for di scharge. Learned Chief Judicial Mugistrate, after
considering the contentions raised before him by the
revisioner as well as the learned APP, accepted the
application and discharged the revisioner of the charges.

3. Aggrieved by the said order, the State preferred
Crimnal Revision Application No. 112 of 1991. Learned
Sessi ons Judge by his judgenent dated 31.7.2001, accepted
the revision and quashed and set aside the order of
| earned Chief Judicial Magistrate and directed himto
frame charge agai nst present revisioner and to conplete
trial within six nonths. The said order is wunder
chal l enge in this Revision Application

4. Learned Advocate M. Lakhani appearing for the

revi sioner subnmitted that the revisioner was in-charge of
the office of Executive Engineer for a period between
2.7.1981 and 16.7.1981. During this time certain bills
were placed before himon conpletion of the work and he
had passed those bills on having found that the works
were conpl etely executed. There is evidence to show that
the work in question was properly done to the fullest
extent as per statement made by Supervisor M. ML.

Tejura. M. Lakhani therefore submtted that t he
allegation that work was not done but the bills were
sanctioned, is incorrect. The other allegations of

illegality having been comitted are agai nst accused Nos.
1 and 3, which are either before or after the period
during which the revisioner was in-charge of the office.
M. Lakhani submitted that the | earned Sessions Judge
has relied on certain statements which indicate that the
revisioner has acted in collusion wth other accused
persons and has defal cated the anount. M. Lakhan
submtted that in fact those statenents do not carry any
i mputation, nor anything to this effect is said by the
Wi t ness. Al that 1is stated by the witness is that he
has come to know about such events through Police.
Learned Advocate M. Lakhani has taken through this
Court to the statements of the supervisor in question and
the witnesses in question to support his argunents. He
urged that barring this, there is not an iota of evidence
to indicate any conplicity of the revisioner while
passing the bill. The Sessions Court has therefore
conmitted an error in setting aside the order of the
Chi ef Judicial Magistrate and the revision may therefore
be al | owed.

5. Learned Additional Public Prosecutor nr. Desa



has opposed to this revision. According to him the
al l egations against the revisioner are of such a nature
that they cannot be accepted or rejected at this stage
unl ess evidence is led. No harmis going to be caused if
the revisioner faces the trial, if there is no evidence
he woul d be acquitted and revision therefore may not be
accept ed.

6. This Court has gone through the order of the

| earned Chief Judicial nagistrate as well as the inpugned
order of the | earned Sessions Judge. The statenents in
guestion are al so given a close scrutiny.

6.1There is no dispute about the fact that the

revi sioner was in-charge of office of Executive Engineer
from 2.7.1981 to 17.7.1981 and all that is alleged to
have been done by himis that he has passed the bills for
t he work done by original accused No. 3. The allegation
is that the work was not done for which the bill was put
and that proper procedure was not followed for issuance
and acceptance of tender. Thus, original accused Nos.1
and 3 had joined hands and present revisioner - accused
No.2 abeted the conmission of the offence of defal cation
by passing the bill.

6.2What energes from the material is that the
revi si oner was not instrumental in either issuance or
acceptance of tender. There is material on record to
indicate that the work was fully executed by accused
No. 3. This is revealed from statement of Shri ML.
Tejura, dated 20.5.1983. He states that he had taken the
nmeasurenents of all the work done by accused No.3 and
that he had found that hundred percent work was done. He
also states that he had made appropriate notings in his
neasur enent book, which was inturn subrmitted to his
hi gher officer. Thus, it is clear that when the bill was
passed, the work was al ready conpl etely done.

6.3So far as involvenent of the revisioner, as

i ndicated fromthe order of the |earned Sessions Judge on
the basis of statement of Pranodrai G rdharlal Gandhi
Val kubhai  Chanparaj bhai Vala and other witnesses is
concerned, it 1is to be noted that this Court has gone
t hrough these statenents and the w tnesses cannot be said
to have made any inputation against present revisioner
for the defalcation or abetnment thereof. What is stated
by the witnesses is that they have come to know through
Police that such case is made out agai nst the revisioner
This, under no circunstances, can forma basis for even
infering the possibility of conspiracy or abetnment by the



revisioner. In absence of any other material there is no
point in insisting upon the revisioner to face the trial
The revision therefore deserves to be accepted. In the
opinion of this Court, the Court below ran into an error
in upsetting the order of |[earned Chi e

Magi strate discharging the revisioner, which in the
opi nion of this Court was the correct concl usion. That
order therefore deserves to be upheld.

7. In view of the aforesaid discussion, revision is
accept ed. Order inmpugned herein passed by |earned
Sessions Judge in Criminal Revision Application No.
112/91 on 31.7.2001 is hereby quashed and set aside.
Order of the | earned Chief Judicial Magistrate passed on
24.11.1991 below Ex. 25 in Crimnal Case No. 15/88
di scharging the revisioner is hereby rest ored and
revisioner is discharged of the charges |evelled agai nst
him Rule nmade absol ute.

(A L. Dave, J.)
*/ Mohandas



