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ORAL JUDGEMENT

(Per : MR JUSTICE A. L. DAVE)
1. The present appeal arises out of a judgnent and
order rendered by the | earned Additional Sessions Judge,
Bhavnagar, Canp at Mahuva, in Sessions Case No. 15 of 1992



on 17.12.1993, convicting the appellant for offences
puni shabl e under Section 302 of the Indian Penal Code and
Section 135 of the Bonbay Police Act for having commtted
murder of one Valjibhai Gavarabhai of village Ham para.
The appel | ant was sentenced to undergo inprisonnent for
life and to pay fine of Rs.5000/-, in default, to undergo
rigorous inprisonnent for one year, for the offence of
nmurder. The appell ant was sentenced to undergo rigorous
i mprisonment for four nmonths and to pay a fine of
Rs.500/-, in default, to wundergo rigorous inprisonment
for one nonth for the offence under Section 135 of the
Bonbay Police Act.

2. The facts of the <case, in brief, are that the
appellant and the deceased both belong to vil |l age
Ham para, situate in Tal aja taluka of Bhavnagar district.
It is the case of the prosecution that on 19.10.1991, at
about 7.00 P.M, while the deceased Val jibhai Gavarabhai

i n conpany of Budhabhai Bachubhai and Budhabhai Oghabhai
going on his motorcycle on the road between village
Ham para and Dam Site and when they were passing by the
field of Miljibhai, the appellant stopped them and

started quarrelling. At that tinme, the appellant drew
out a knife fromhis waist band and started inflicting
blows indiscrimnately on deceased Valjibhai. As a
result of the injuries, the deceased-Valji and the other
two pillion riders, namely, Budhabhai Bachubhai and

Budhabhai Oghabhai fell down. It is the case of the
prosecution that brother of the deceased-Vallabhbha
Gavar abhai was followi ng on his bicycle and he witnessed
the incident. He tried to intervene also. Budha Bachu
and Budha Ogha were sent to the village for fetching a
conveyance. Thereafter, they both and another brother of
the deceased cane to the place of incident in a tenpo.
They took the deceased Valjibhai for being treated.
However, deceased-Valji succunbed to the injuries on the
way to the hospital

3. As per the prosecution case, the cause for the

incident providing notive was that the appellant had
demanded notorcycle fromthe deceased a few days prior to
the incident, which request was turned down by the
deceased and the appellant was, therefore, annoyed. He
had even conveyed his annoyance to Val |l abhbhai Gavarabha
in the recent past of the incident by saying that wthin

few days either Valjibhai will not be there or he (i.e.
the appellant) wll not be there. Brother of the
deceased- Val | abhai Gavarabhai | odged a First Infornmation
Report before the Police Sub-Inspector, "A" Division

Police Station, Bhavnagar, at the tinme when the deceased
was taken to the hospital. On basis of the said



information, police registered the offence and started
i nvestigation. Upon i nvestigation, havi ng f ound
sufficient evidence against the appellant-accused, the
I nvestigating Agency filed charge sheet in the Court of
| ear ned Judi ci al Magi strat e, Tal aj a. The | earned
Magi strate, after follow ng the procedure, committed the
case to the Court of Sessions, as the case was triable
exclusively by a Court of Sessions. Sessions Case No.15
of 1992 thus cane to be registered.

3.1 Charge was franed agai nst the accused-appellant
at Ex.2. He pleaded not guilty to the charge and cl ai ned
to be tried

3.2The | ear ned Addi ti onal Sessi ons Judge,
considering the evidence |ed by the prosecution, came to
a conclusion that the prosecution was successful in

establishing the <charges |evelled against the appellant
and, therefore, recorded a conviction and passed the
sentence, as stated above. It is this judgnment and order
which is challenged by way of this appeal

4. W have heard |earned Advocate, M. A D. Shah

for the appellant and the Ilearned Additional Public
Prosecutor, M. Jani, for the respondent-State. W have
also examned the record and proceedings and have
considered the evidence in |ight of the contentions that
were rai sed before us.

5. The | earned Advocate, M. Shah, appearing for

t he appellant subnmitted that the prosecuti on has exam ned
three witnesses, who claimed to be eye-wi tnesses. There
is one witness whose evidence is in the form of res
gestae. M. Shah submitted that a nere readi ng of the
depositions of the eye-witnesses clearly indicate that
conviction cannot be recorded on the basis of their
evi dence. Their versions go contrary to each other and
the version given by themin the Court is an inproved
edition of their original version tailored to suit the
prosecution case. M. Shah, therefore, submtted that
the Trial Court conmitted an error in accepting the
evi dence of the eye-w tnesses.

5.11n order to substantiate his contentions, M.

Shah subm tted t hat t he evi dence of t he
conpl ai nant - Val | abhbhai  Gavarabhai is highly unnatural
In the conplaint, he does not speak of presence of either
Budha Bachu or Budha Ogha about whose presence he speaks
in his deposition. M. Shah subnitted that the F.I1.R
if perused, rules out the possibility of deceased Valji
going on motorcycle in conpany of Budha Bachu and Budha



Qgha. M. Shah subnitted that, as per the F.I.R, the
accused ran away fromthe place on being accosted by the
conplainant. The F.1.R also indicates that Madhabha
Damabhai and Budha Ogha arrived at the place of incident
subsequently. The F.I.R further indicates that Budha
Qgha was sent to inform Bhupat and Bhupat cane to the

place with a tenpo. Thus, the F.I.R rules out the
presence of Budha Bachu and Budha Ogha with the deceased
on nmotorcycle. It was contended that the evidence of
Mul jibhai, near whose field the incident is alleged to

have occurred, comes out with an altogether new version,
which is not energing fromthe case of the eye-witness.
Mul jibhai puts certain words in the nouth of the deceased
whi ch no other witness speaks of and he does not speak
anyt hi ng about the shouts raised by the conpl ai nant while
rescui ng the deceased and t he deceased bei ng assaul ted by

the appellant. It was submitted that Muljibhai claims to
have rushed to the spot fromhis field nearby and seen
t he appel | ant runni ng from the pl ace. Duri ng

cross-exam nation, he admits that Budha Ogha was not
present at that tine. It was argued that Budha Ogha had
gone to the village to informothers and he cane al ong
wi t h Bhupat . As per the other wtnesses, on being
accosted by the conplainant, the appellant had run away
fromthe place. Therefore, Miljibhai could not have seen
the incident because when he reached, Budha Ogha was
present and nuch prior thereto, the appellant nust have
escaped. M. Shah, therefore, urged that the evidence
| ed by the prosecution and accepted by the Trial Court is
not sufficient to record conviction

5.2 M. Shah subnmitted that there is inconsistency

bet ween t he ocul ar version and the nedi cal evidence. It
was submitted that the conplainant in his F.1.R speaks
of infliction of three bl ows whereas the nedi cal evidence
speaks of nore nunmber of injuries and the conplainant, in
order to secure support fromthe nedical evidence, has
i nproved his evidence by increasing the nunber of bl ows
even at the risk of going contrary to his F.1.R

5.3 M. Shah subnmitted that there is a vita
om ssi on about the conplainant-Vallabhbhai |eaving the
Wadi on cycle and conming to the scene of offence on
cycle. There are conflicting versions emerging on record
as to whether the conplainant was follow ng the deceased
or whet her he was conming fromthe opposite direction

5.41t was contended that the prosecution has failed

to exam ne Budha Ogha, who is alleged to have gone to the
house of Bhupatbhai Gavarabhai. This renders t he
evi dence of Bhupatbhai Gavarabhai as totally irrel evant



and hit by the rule of hearsay evidence.

5.51t was contended that the evidence regarding
recovery of knife is not reliable as both the Panchas
have not supported the prosecution case. The contents of
Panchnama are not proved by the evidence of the Panch
wi tnesses and the Investigating Oficer nerely stated
that the accused produced the knife. He speaks nothing
about the condition of the knife, whether it was blood
stained or otherw se. It was contended that there may
not be sufficient light as the light of the nptorcycle
was on at the time of the incident and, therefore,
identification of the assailant nmay not have been
possi ble. M. Shah, therefore, urged that the judgnent
and order impugned herein nay be set aside and the
appel | ant be acquitted of the charges.

6. Learned Additional Public Prosecutor, M. Jani
submtted that the incident occurred at about 7.00 P.M
when it may not be very dark. He also subnitted that the
parties are known to each other and there is no scope for
any mstake in identifying the assailant. M. Jan
submtted that the inconsistencies highlighted by the
| earned advocate for the appellant are not vital in
nature. They do not affect the prosecution case, in
substance. M. Jani subnitted that the w tnesses are
I aymen and certain discrepancies in formof contradiction
or om ssion are bound to creep in. There may be sone
exagger ati ons here and t here, but none of the
contradiction or onission goes to the root of the
prosecution case and render the prosecution case
vul nerable to doubt. M. Jani, therefore, wurged that
t he appeal nay be dism ssed.

7. Having regard to the contentions, the Court has

bef ore it deposi tions of conpl ai nant - Val | abhbha
Gavar abhai (Ex.11), Budhabhai Bachubhai (Ex.16) and
Mul j i bhai Haribhai (Ex.17). They all claimto have seen
the incident. Val | abhbhai  Gavarabhai, in clear terns,
states that when the incident occurred, deceased-Valji
was going on a nmotorcycle along with Budha Bachu and
Budha Ogha. He says that he was going on his bicycle.

They all were going to have their dinner. Wen they
reached near the field of Miljibhai, the appellant
started quarrelling with deceased-Val ji. In the

meantime, the witness reached near them and, at that
time, the appellant drew out a knife fromhis wai st band
and started inflicting blows indiscrimnately on Valji.
The conplainant, therefore, accosted the appellant by
saying "leave hinm. The appellant, therefore, ran away
towards the dam He says that because of the injuries



sustained by Valji, Valji as well as Budha Ogha and Budha
Bachu fell down fromthe nmotorcycle. He firstly rescued
Valji. He noticed that Valji was bleeding fromhis
abdonen and that his intestines were protruding. He also
noticed that the deceased was bleeding fromthe left side
of the chest just below ribs. Likewise, from the right
side of the chest also, he was bl eeding. He says that he
noti ced about seven to eight wounds. He says that he
sent Budha Bachu and Budha Ogha to the village. He
recalls to the best of his inpression that his uncle
Madhabhai al so cane there. Those two who were sent to
the village went to Bhupat and Bhupat cane to the place
with a Tenpo of Lakhubhai of Trapaj. The deceased was
taken in the Tenpo to Bhavnagar, where he was decl ared
dead. He speaks of the appellant having conveyed to him
that within 5/7 days, either Valji will not be there or

the appellant will not be there. According to this
wi tness, the appellant was annoyed because Valji had
refused to give his notorcycle to the appellant 2/3 days
prior thereto. The w tness has been subjected to

cross-exam nation mainly on question as to whether he
could have seen and identified the knife. He has also
been put questions as to what he did on seeing the
i nci dent . An attenpt is made to indicate that his
conduct is not natural. Questions are put to contradict
him from his police statenent where he has stated that
Valji met himwhile he was returning fromthe field and
not while he was following Valji, as stated by him In
our opinion, such contradictions are mninor in nature.
The fact remains that, soon after the incident, this
Wi tness took the deceased to hospital and |odged the
conplaint inmediately and, in that conplaint, the entire
versi on about having seen t he i nci dent ener ges.
Li kewi se, about the nunber of injuries also, questions
are put. In the conplaint, he has stated about three
blows, but in the deposition, he says that he noticed
about 7/8 wounds. It may be t hat whi |l e gi vi ng
deposition, he is influenced by postnortem notes, but
that by itself will not falsify his deposition when he
says t hat t he appel | ant started gi vi ng bl ows
indiscrimnately. H's having stated as three blows in
t he conpl ai nt may be only an estimte, but he
categorically states that injuries were caused with knife
i ndi scrimnately.

8. Wtness Budhabhai Bachubhai (Ex.16) says that he

was going on a notorcycle with Valjibhai and Budha Ogha.
He says that the appellant nmet themand cane in front of
t he not orcycl e and started quarrel ling with
deceased-Val ji bhai. The appellant then took out a knife
fromhis waist band and started giving blows to Valjibha



i ndi scrimnately. He says that all the three fell down
and he sustained injuries on his right knee and his
trouser was torn. He describes as to how the incident
occurred. He speaks of Vallabhbhai reaching there on his
bi cycl e and shouted "l eave him |eave hinf. He has been
cross-examned at Ilength, but he sticks to his version
He has been asked about his having not stated in his
police statenent about Vallabhbhai com ng on bicycle.
During cross-examnation, he says that t he entire
i nci dent was over within two ni nutes.

9. Wtness-Miljibhai Haribhai (Ex.17) is the owner

of the field situate near the place of the incident. He
says that he was working in his field when he heard a
shout saying "Hey Nathubha, | am your cow'. He,

therefore, rushed to the place and noticed that Nathubha,
i.e. the appellant herein, running towards the dam He
says that Vall abhbhai, both the Budhas and Madhabhai were
present. Val abhai was bleeding from his chest and
abdonen and was gaspi ng. QO her 7/8 persons also
gathered. He fetched a nattress, placed it into the
tempo brought by Bhupatbhai and deceased- Val abhai was
taken to the hospital in the tempo. The w tness has been
subj ected to cross-exanmi nation. He denies that it was
dark at the tinme of the incident. He adnmits that the
headl i ght of the nmotorcycle was on. He says that he had
noticed the appellant running away from a distance of
about 10 feet.

10. Areading of the depositions of these three

wi tnesses «collectively indicates that they all have seen
t he incident. It is true t hat t here are some
di screpancies in the depositions of these witnesses, but
it cannot be overlooked that these W t nesses are
villagers and not highly educated or qualified people.
Certai n adm ssions may have been given w thout realising
the effect and intricacies of the answer. The witnesses
attenpt to give answer to the questions put to them in
cross-exam nation, sone tines out of inagination, only
out of fear of being disbelieved and in doing so, sone
times, they add sonme enbroidary to their genuine and
original version. That by itself wll not affect the
veracity of their deposition. We find that they have
deposed in a natural manner

11. The version that is given by these witnesses is

supported by medical evidence in form of deposition of
Dr. Sai yed (Ex. 8) and Postmortem Note (Ex.9).
Deposi ti on of Budha Bachu assumes greater inmportance for
t he reason that he sustained injury which wuld vouch for
his presence and the fact of his having sustained injury



is proved fromthe deposition of Dr. Patel (Ex.53) and
the Medial Certificate (Ex.54). It was, of course,
argued that he has taken treatnent on the next day. It
is nowhere suggested that the injury was self-inflicted
and created one.

12. Despite a close scrutiny fromthe angl e suggested

by the Ilearned Advocate for the appellant, we are not
able to find any circunstance to rai se a reasonabl e doubt
about the involvenent of the appellant in the offence.
Even if the recovery of knife is not considered, there is
sufficient evidence in form of direct evidence of
eye-witnesses to inplicate the appellant. In our
opinion, the learned Trial Judge has rightly appreciated
t he evidence and recorded conviction

13. Learned Advocate M. Shah placed reliance on the
decision in the case of Kalyan & Ors. v. State of U P.
J.T. 2001 (8) SC 200 and the decision in the case of
Rankumar Pande v. State of MP., AIR 1975 SC 1026. W
have gone through these judgnents and find that they were
given in facts of those cases which are totally different
fromthe facts of the present case. These deci si ons,
t herefore, cannot help the appellant in any manner

14. For the foregoing reasons, we do not find any
nerit in the appeal. The appeal, therefore, nmnust fai
and is, therefore, dismssed. The judgment and order of
convi ction and sentence dated the 17th Decenber, 1993,
passed by t he | earned Additional Sessions Judge,
Bhavnagar, in Sessions Case No.15 of 1992 is hereby
confirmed.

[ MC. PATEL, J. ]

[ A L DAVE J. ]
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