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1. This appeal arises out of a judgment and order

render ed by Addi ti onal Sessions Judge, Mehsana in
Sessions Case No. 160 of 1993 convicting the appellant for
t he of fence puni shabl e under Sections 302 and 498-A of

I.P.C and sentencing himto undergo inprisonnent for
life and R I. for one year and to pay a fine of
Rs. 200/-, in default, to undergo S.I. for one nonth for

the said of fences respectively.

2. The facts of the case are that the appellant was

married to Ranil aben. They were staying at village Irana
of Kadi Tal uka of Mehsana District. On April 30th, 1993,
while they were at hone, it is alleged by the prosecution
that the appellant poured kerosene on Ram | aben and set

her to fire at about 3.00 p.m, as a result of which
Ram | aben sustai ned severe burns injuries on about 60% of
her body and wultimately succunbed to the sane. It

appears that the appellant al so sustained burns injuries.
After the incident, the appellant was f ound and
apprehended at the very spot. Both of themwere taken to
the hospital and police was informed. The police arrived
and took conpl ai nt from deceased Ram | aben. The
Executive Magistrate was also informed and requested for
recording the dying declaration of Bai Ramila. He went
to the hospital and recorded the dying declaration. Both
in the conmplaint as well as the dying declaration, Ranila
i ndi cated that she was set to fire by her husband after
pouring kerosene, that they were alone in the house, that
the appellant was in the habit of drinking and on that
day al so, he had consuned liquor. She, therefore, asked
himas to why he was drinking. That annoyed the
appel lant. He, therefore, bolted the door of the house
from inside, poured kerosene on the deceased and set her
abl aze.

2.1Upon investigation, the police found sufficient

evi dence to connect the appellant with the offence and,
therefore, a chargesheet was filed in the Court of JM-C
The Ilearned JMFC, after fol |l owi ng t he pr ocedur e,
comitted the case to the Court of Sessions and Sessions
Case No. 160 of 1993 cane to be registered.

2.2 Charge was framed at Exh.2 to which the appell ant
accused pl eaded not guilty and clainmed to be tried. The
prosecuti on adduced oral and docunmentary evidence.

2.3In statement under Section 313 of Cr.P.C., the

accused appellant said that the evidence is concocted,
that he has been franed up and that he would like to
depose on oath hinself and | ead evidence. He hinsel f



deposed before the court and exami ned 5 other witnesses
i n defence.

2.4The learned Additional Sessions Judge, after
considering the evidence |led by the prosecution as wel
as the defence, came to the conclusion t hat t he
prosecution could prove the charges agai nst the appellant
beyond reasonabl e doubt and recorded the conviction. The
| earned Additional Sessions Judge was not inpressed by
the defence that the deceased wanted to go to her
parental house and that the appellant was faci ng shortage
of noney, that he, therefore, asked her to postpone her
visit by a few days, that this wupset the deceased and
she, therefore, committed suicide by pouring kerosene

over herself and setting herself to fire. As per the
defence, the appellant tried to set out the fire and in
doi ng so, he al so sustained burns injuries. The Trial

Court discarded the defence and accepted the prosecution
case and recorded the conviction and i nposed sentence, as
st ated above.

3. Aggrieved by the said judgnment and order, the
present appeal is preferred.

4. Learned advocate M. Sheth has taken us through

the record and proceedings. He has read over the ora
evi dence adduced both by the prosecution and the defence.
He submitted that there are considerable discrepancies
whi ch woul d render the prosecution case doubtful and the
defence probable. He submitted that the Trial Court
ought to have given benefit of doubt to the appellant, if
not a clean acquittal

5. To substantiate his submssion, M. Shet h

submtted that the case nmminly hangs on the dying
decl aration recorded by t he Executive Magi strate
Thakor bhai Becharbhai Brahnbhatt (Exh.8). There is no
endorsenent on the dying declaration recorded by this
witness to the effect that the patient was consci ous and
was in a fit state of mind. In viewof the fact that the
deceased had sustained severe burns i njuries, her
condition nmust be deteriorating fast and in such
eventuality, she could not have gi ven t he dyi ng
decl arati on. In order that the dying declaration can be
accepted and conviction can be recorded on the basis
thereof, there ought to have been an endorsenent by a
conpetent doctor to the effect that the patient was
conscious and was in a fit state of mnd to give a dying
decl aration. M. Sheth submitted that the wtness
clains that he had consulted the doctor before recording
the dying declaration. According to the Executive



Magi strate, he had consulted Dr. Par mar . That Dr.
Parmar is not exam ned and against this Dr. Jhaver i
(Exh.11) <clains that he was consulted by the Executive
Magi strate at the tinme of recording of dying declaration
and that he had opined that the patient was consci ous.
It is, therefore, a matter of doubt whether, in fact, the
Executive Magistrate had consulted the doctor and if so,
who was the doctor who was consulted, whether it was Dr.
Parmar or Dr. Jhaveri. M. Sheth, therefore, subnitted
that this rai ses doubt about the dying declaration

5.1 Conmenting on the conplaint M. Sheth submitted

that the conmplaint 1is recorded by P.S. | Sharadkumar B.
Trivedi (Exh.17). There is no evidence adduced by the
prosecution to indicate as to when this conplaint was
recorded and, therefore, it would be a matter of doubt
whet her such conplaint could have been given by the
deceased after having sustained such grave bur ns
i njuries.

5.2 M. Sheth submitted that besides the above
weaknesses of the prosecution case, there are certain
ot her aspects which also need to be considered. M.

Sheth has drawn attention to the deposition of Dr.
Jhaveri (Exh.11) who had also treated the accused
appellant for burns injuries. This doctor adm tted that
he felt that dying declaration was required to be

recor ded but still he did not record the dying
decl arati on of the deceased. Dr. Jhaveri has further
stated that he had taken bl ood of the accused appell ant
to ascertain whether he had consuned |i quor. Report of

this bl ood sampl e has not been produced by the
prosecution. This doctor has not recorded the case
hi story of deceased Ranilaben and, therefore, the
prosecution case gets weakened.

5.3M. Sheth has drawn attention of this court to

the evidence led by the defence. The appel | ant was
exam ned at Exh.27. He reiterates his defence. Def ence
Wt ness No. 2 (Exh.30) is Baldevji Thakhuji Vaghela who
says that he had gone to the place of incident and had
noticed a |lady having sustained severe burns injuries.

He had also seen the accused. D.W3 is Covindbha
Prenjibhai Patel through whom it is proved that the
appel l ant was adnmitted in the hospital. Dr. Jagdi sh
Narottandas Gondalia D.W4 (Exh.36) was the doctor who
had treated the appellant for burns injuries. D.W5
(Exh.37) Savjibhai Harjibhai Jadav says that he was
present at his house. The deceased herself poured

kerosene and set herself ablaze. Her husband was putting
out the fire. He rushed to the place and saw that both



the deceased and the appellant had sustained burns
i njuries. He admits in cross-examnation that he had
gone to the house of the appellant on hearing shouts.
The last wtness exani ned by the defence is Jagdi shbha
Var ubhai Vankar, brother of the appellant at Exh. 38. He
says that there was no dispute between the appellant and
his wi fe, deceased Ram | aben.

6. M. Sheth subnmitted that if the evidence as a
whole before the court s considered, the prosecution
case becones doubtful to sonme extent. As there is no
endorsenent on the dying declaration as to whether the
pati ent was conscious and there is discrepancy about the
nane of the doctor against which there is evidence |ed by
t he defence to show that there was no di spute between the
appellant and his wife, that the appellant was trying to
set out the fire at the tine of the incident, that he had
hi nsel f sustained burns injuries in doing SO and
therefore, the defence taken by the appellant cannot be
consi dered as inprobable. According to M. Sheth, the
benefit may be given to the appellant and the conviction
may be set aside.

7. Learned Additional PP M. Sheth has opposed this
appeal. He subnmitted that it is true that the Executive
Magi strate has deposed that he had consulted Dr. Parmar
bef ore recording the dying declaration but deposition of
Dr. Jhaveri mekes it clear that it was Dr. Jhaveri who
was consulted by the Executive Magi strate bef ore
recording the dying declaration and such an endor senent
is made on the yadi by the doctor. M. Sheth subnitted
that it is true that the exact time of recording the
conplaint is not brought on record but it 1is certainly
before recording of the dying declaration which is
bet ween 1645 and 1700 hours. The deposition of P.W5
Shar adkumar  Trivedi (Exh.17), if seen, indicates that he
recorded the conplaint of the deceased, as stated by her
Thereafter, panchnama of her physical condition was
dr awn. That panchnama is at Exh.21 which is drawn
bet ween 1700 and 1730 hours and, therefore, there is no
reason to doubt the dying declaration

7.1 M. Shet h subnmitted that the defence has
adm tted panchnama (Exh.21) of the physical condition of
t he deceased. |n that panchnama, she had decl ared before

the panch wtnesses that she was set to fire by the
appel l ant at about 3.00 p.m on that day because she had
rebuked t he appellant for drinking |iquor. M. Shet h
submtted that the defence version that the appell ant
tried to set out the fire by covering the deceased with a
bedding or a quilt does not get any support from the



material on record particularly the panchnama of the
pl ace of offence. Such bedding or quilt is not to be
f ound. If that was really used, it would have been seen
or noticed at the place of the incident. M. Shet h
subm tted that the reason indicated for comrtting
sui cide by the defence is also very petty and ordinarily
no lady with a young child would take such a drastic
action. The defence, therefore, is inprobable. The
court bel ow has considered this aspect and has convi cted
the appellant. This court nmay, therefore, not interfere
with the judgnent and order inpugned herein

8. W have considered the contentions raised before
us in light of the record and proceedi ngs before us.

9. W are convinced that no error is conmtted by
the court below while recording conviction for the
reasons that would be stated in the paragraphs to foll ow

10. Dyi ng decl aration (Exh.10) clearly inplicates the
appel | ant . It is recorded by an Executive Magistrate
Thakor bhai Becharbhai Brahnmbhatt (Exh.8). He states that
he went to the hospital, consulted the doctor, found that
t he pati ent was consci ous and obtai ned an endorsenment of
the doctor and then recorded the dying declaration. This
aspect of the deposition is supported by Dr. Jhaveri who
al so says that he was consulted by the Executive
Magi strate before recording the dying declaration and
that he had certified that the patient was conscious. On
perusal of the original record, it is found that Dr.
Jhaveri has put an endorserment on the yadi (Exh.9) to the
effect that the patient was conscious. Apart from this,
we have the evidence in the formof conplaint (Exh.18)
whi ch was recorded by P.S.I. Shar adkumar Trived
(Exh. 17). The conmplaint in original is examned by us
and we find that on that conplaint also, there is an
endorsenent of the doctor that the patient was conscious
when the conpl aint was recorded. The conplaint assumes
the nature of dying declaration since the patient died

t hereafter. In that conpl aint al so, t he pr esent
appellant is clearly inplicated. W do not find any
reason to doubt these two dying declarations. It is true
that the Executive Magistrate has stated that he had
consul ted Dr. Parmar but that seens to be a genuine
m stake on part of the Executive Magistrate. For our

sati sfaction, we have examned the original record and
found that the endorsenents are signed by the sane doctor
and Dr. Jhaveri admits to have made such endorsenents.
This being so, the dying declaration was recorded while
t he deceased was conscious. It is recor ded by
i ndependent witnesses nanely, the Executive Magistrate



and the Investigating Oficer and, therefore, there is no
reason to doubt the dying declarations.

11. There is evidence of Naranbhai Varubhai, father

of the deceased (Exh.16). He speaks of the ill-treatnent
being neted out to the deceased by the appel | ant
consi stently. He states about an occasion when the
deceased had cone down to his place because of the
har assment . He narrates another incident when the
deceased and the appellant had gone to his place and the
deceased decl i ned to go back wth the appellant.
However, the appellant forcibly took the daughter of the
deceased away in the nidst of the night at about 2.00
a.m About the incident also, he states that he |earnt
about the incident through other sources. Neither the
appel l ant nor his relatives have inforned the father of
t he deceased about the incident. He denies suggestion
about the appellant having not ill-treated the deceased
and the deceased having conmtted suicide because of
unenmpl oyment of the appellant. The deposition of this
witness brings on surface all the aspects of the conduct
of the appellant when he does not informhis in-laws nor
do his relatives informthe father of the deceased.

12. The dying declaration of the deceased to the

ef fect that because the appellant had consuned |iquor and
because she had rebuked him he was angry and he poured
kerosene and set her ablaze gets corroboration from the
panchnama of the physical condition of the appellant
(Exh.22). That panchnana indicates that the appellant
was found to have consuned liquor. It is recorded in the
panchnama that smell of country-made |iquor was found to
be comng fromhis mouth. This panchnana was admitted by
the defence and thus, taken on record. Likew se, Exh.21
panchnama of the physical condition of the deceased al so
| ends corroboration to the version energing from the
dyi ng decl arati on.

13. In view of the above evidence on record, the

evidence led by the defence is not worth acceptance. It
is only an after-thought that the appellant has taken
this plea of the deceased having conmitted suicide and he
havi ng sustained burns injuries while trying to save her.
W are at loss to appreciate as to how the appell ant
could have sustained burns injuries if he had tried to
cover the deceased with a quilt or with a bedding. This
def ence becones nore vul nerable to non-acceptance for the
reason that the panchnana of the place of offence does
not indicate presence of any bedding or a quilt. W are,



therefore, not inclined to accept the defence version

14. e have closely gone through the judgnent

i mpugned herein. W have discussed the evidence as a
whole and we find that the | earned Judge has consi dered
the evidence in its correct perspective and has correctly
recorded conviction. W find no reason to interfere with
t he judgrment and order inpugned herein. The appeal
therefore, deserves to be dismssed and the sane is
di sni ssed

( MC Patel, J. )

( AL Dave, J. )
hki



