IN THE H GH COURT OF GUJARAT AT AHMEDABAD

SPECI AL CI VIL APPLI CATION No 5318 of 2001
W TH

SPECI AL CI VIL APPLI CATION No 5319 of 2001
W TH

SPECI AL ClI VIL APPLI CATION No 9213 of 2001

W TH

ClVIL APPLI CATION No 215 of 2002.

For Approval and Signature:

Hon' bl e MR JUSTI CE J. N. BHATT
and
Hon' bl e MR JUSTI CE AKSHAY H. MEHTA

1. Whether Reporters of Local Papers nmay be all owed : NO
to see the judgenments?

2. To be referred to the Reporter or not? : NO

3. Whether Their Lordships w sh to see the fair copy : NO
of the judgenent?

4. \Whether this case involves a substantial question : NO
of law as to the interpretation of the Constitution
of India, 1950 of any Order nmde thereunder?

5. Whether it is to be circulated to the Cvil Judge? : NO
GUJARAT KAMGAR PANCHAYAT
Ver sus
KH RA STEEL WORKS (PVT.) LTD.
Appear ance:
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and Civil Application No. 215 of 2002
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MR KM PATEL for Respondent

2. Special Civil Application No. 9213 of 2001
MR KM PATEL for Petitioner
MR GM JOSH for Respondent



CORAM : MR. JUSTI CE J. N. BHATT
and
MR. JUSTI CE AKSHAY H. MEHTA

Dat e of deci sion: 10/05/2002

CAV  JUDGEMENT

(Per : MR JUSTI CE AKSHAY H. MEHTA)

1. This group of petitions under Articles 226 and
227 of the Constitution of India is arising fromcomobn

award dated 7th April, 2001 passed by the Industria
Tri bunal , Ahmedabad (for short ‘'the Tribunal') in
Ref erence (1 T) Nos. 22 and 23 of 1995. Special Gvil

Application No. 5318 of 2001 is filed against the award
passed in Reference (I T) No. 23 of 1995, whereas Speci al
Cvil Application No. 5319 of 2001 is filed against
award passed in Reference (IT) No. 22 of 1995. Both
t hese petitions have been filed by enpl oyees' union known
as Cuj arat Kandar Panchayat. Special Civil Application
No. 9213 of 2001 is filed by the conmpany - Khira Stee

Wrks Pvt. Ltd. challenging the awnard passed in both
t he af oresai d Ref erences.

1.1. Since all the three petitions arise fromthe sanme
award and involve comopn issues, they are heard together
and now they are being disposed of by comopbn judgnent.
For the purpose of this judgnment the parties i.e.
petitioner of Special Cvil Application Nos. 5318 and
5319 of 2001 and respondent of Special G vil Application
No. 9213 of 2001 will be referred to as 'the wunion',
wher eas respondent of Special Civil Application Nos. 5318
and 5319 of 2001 and petitioner of Special G vi
Application No. 9213 of 2001 will be referred to as 'the
Conpany' .

2. According to the Union, it is a trade union duly

regi stered under the Trade Union Act, 1926 having its
regi stration No. G 4784 and it represents all the
wor kers of the Conpany. The Union has filed Special
Cvil Application No. 5318 of 2001 for challenging the
award in so far it related to admnistrative office staff
enpl oyed in the manufacturing unit of the Conpany and it
has filed Special Cvil Application No. 5319 of 2001 in
respect of the award relating to pay-scale concerning
wor kers of the manufacturing unit of the Conpany.



2.1. Initially the proceedings before the Tribuna
were filed by another wunion, nanely, Cujarat Mazdoor
Panchayat . However, during pendency of both the
Ref erences, all the remai ning workers decided to join the
proceedi ngs and hence petitioner Union was allowed to be
a party in the said proceedings by the Tribunal vide
order dated 26th April, 1996. According to the wunion
several demands had been raised in respect of the workers
as well as the nenbers of the staff working in the
factory of the Conpany, for which negotiations wth the
Conpany went on for sone tinme. The matter was thereafter
referred to t he Conci liation Oficer, but t he
conciliation efforts failed and the Assistant Labour
Conmi ssioner by passing two orders dated 17th January,
1995 nmmde a reference under section 10(2) of t he
Industrial Disputes Act, 1947 (for short 'the Act')
referring the dispute to the Tribunal for adjudication
Before the Tribunal the Union filed statenent of claim
wherein inall 16 denmands were nade. These demands
related to (1) basic salary and classification, (2) to
pl ace the enpl oyees in appropriate step or grade, (3)
servi ce wages, (4) dearness allowance, (5) allowance |ike
house rent, etc., (6) conveyance all owance, (7) nedica
al  owance, (8) leave, reserved | eave and encashnent of
leave, (9) wuniform (10) provident fund, (11) gratuity,
(12) loan, (13) vehicle allowance, (14) trade wunion
facilities, (15) allowance for neeting the expenses of
funeral, etc. upon denise of the enployee and (16) the
i mpl enentation of the aforesaid demands. According to
t he Union, the enployees were receiving these benefits
from the Conmpany for the last 33 nonths in light of a
settlenent earlier arrived at. However, considering the
substantial increase in the cost of comvodities required
for maintenance of day-to-day life, the said scales were
required to be revised. The Unions started negotiations
wi th the Conpany, which were going on for sone time, but
the sane did not materialise. Hence, the matter was
referred to the Conciliation Officer. But there also no
success was achieved and, therefore, the dispute was
required to be referred to the Tribunal . According to
t he Union, considering the prevailing circunstances their
demands were just, proper and legal and they were
required to be all owed.

2.2. The Conpany resisted the claims of the Union by

filing witten statement. According to the Company, it
was a small scale industrial wunit engaged in t he
manuf acturing of steel furniture and was established in
the year 1969. |Its case is that it was facing financial

difficulties and it had been incurring | osses since |ast
five years. Despite that, it was paying wages to the



workers far in excess to the mninumwages prescribed
under the statute. It has further stated that the Union
had entered into an agreenment with the Conpany and that
agreement was signed on 20th March, 1991 under which
pay-scal es and dearness al |l owance and ot her all owances of
the workmen were fixed. The Tribunal in Reference (IT)
No. 325 of 1990 had made award in terms of the aforesaid
settlenent. According to the Conmpany, the said award
adequately took care of the interest of the worknmen and
their present demand for revision of wages, etc. was not
justified. It has submitted that while considering the
revision of pay, instance with regard to revision of pay
and facilities and ot her allowances, conpany's financi al
condition is also required to be kept in view. Since the
Conpany was not in a financial sound condition, there was
no justification in inmposing additional financial burden
on it as such burden would ultimately kill the industry.

2.3. During the pendency of the proceedings, the Union
preferred application at Exh. 7 for obtaining interim
nonetary relief. The Tribunal vide its order dated 6th
March, 1998 partly allowed the application at Exh. 7 and
directed the Conpany to pay Rs.225/- per nonth towards
t he increase of salary to the workers, staff and
sub-staff with effect from 1st My, 1996 in t wo
installnents, wthin four weeks fromthe date of receipt
of the order and that it should continue to pay the sane
from1st March, 1998 onwards. This interimincrease was
granted agai nst the demand of Rs.700/- per nonth nade by
the Union in interimapplication.

3. At the hearing of the aforesaid References, the

Uni on exam ned Shankar bhai Bhul abhai Patel at Exh. 14 and
Pramodkumar Pranjivan VWas. The Conmpany examined its
Di rector Ashokbhai Ravindrabhai Patel. On conclusion of
recordi ng of the evidence, the Union also submtted its
witten argunents.

4. The Tribunal delivered its judgnent and award on

7th April, 2001 at Exh. 43. The Tribunal partly all owed
both the References and directed that whatever denands
which were not accepted by the Tribunal were required to
be continued on the basis of the old settlenent. So far
basi c salary and classification were concerned, it
directed that the parties should act in accordance with
the earlier award passed in Reference (IT) No. 320 of
1990. It also directed that the Conpany shoul d pay house

rent allowance at the rate of Rs.100/- p.m, conveyance
al | owance at the rate of Rs.100/- p.m, education
al l owance at the rate of Rs.150/- p.m and nedica

al l owance of Rs.1200/- per year to the workers and



sub-staff of the Conpany. L.T.C. was required to be
paid in accordance with the practice then prevailing in
the Conpany. Wth regard to the | eave, |eave encashment,
etc. the Tribunal directed that it should be in
accordance with the practice already in existence in the
Conpany. It also directed the Conmpany to pay to the
wor kers annually Rs.220/- in place of Rs.125/- for jersey
and Rs.200/- in place of Rs.100/- for purchase of shoes.
It also directed that the provident fund, gratuity, mlKk
al  owance, trade union facilities and also the all owance
to be paid after the demi se of the enployee for neeting
t he i medi ate expenses were to be continued in accordance
with the earlier settlenent. The Tribunal further
directed that so far demand no. 1 was concerned, it was
to be effective from 1st Cctober, 1993 and award
pertaining to other demands was to be effective from 1st
May, 1996. It further directed the Conpany to pay the
amount of difference within 30 days from the date of
publication of the award in Government Gazette. This was
subject to the adjustnment of the anmount received by the
enpl oyees, staff and sub-staff of the Conpany by virtue
of interim relief gr ant ed vide order passed on
application Exh. 7.

5. Union and the Conpany having been aggrieved by

t he af oresai d award passed by the Tribunal, have
approached this Court by filing aforesaid respective
petitions.

6. M. GM Joshi, the |l earned counsel appearing

for the petitioner Union has subnitted that the award
passed by the Tribunal is not very clear and in
particular in respect of demands nade at serial nos. 1
to 5. He has further submitted that by directing the
parties to act in accordance with previous settlenment in
the matter of demands which were not accepted by the
Tribunal, the Tribunal has not properly appreciated
ci rcumst ances requiring acceptance of the said denmands
and to bring about necessary upward changes. He has
further submitted that since scales of wages and
different allowances which were decided in accordance
with the earlier settlenent were found to be inadequate,
the Union had raised the aforesaid denands. However, the
Tri bunal has, in respect of nost of the demands, directed
parties to go by the terms of the earlier awards. Thus,
it has resulted into nmiscarriage of justice.

6.1. As against that, M. K. M Patel, the |earned

counsel for the Conpany has submitted that while passing
the award the Tribunal has conpletely ignored the unsound
financial condition of the Conpany. According to him



t he Conpany's financial condition existing at the tinme of
deciding the References was very nuch relevant factor
which had to have considerable weightage. However, the
Tri bunal has not given due weightage to this factor and
has inposed additional financial burden on the Conpany
whi ch has al nost become unbearabl e. He has further
submtted that the Tribunal has erred in taking into
consi deration the award passed in Reference (IT) No. 103
of 1996 between Cal ana Punps Pvt. Ltd. and its worknen
and has wongly placed reliance on it, since, there
cannot be any conparison between the two industria
units, nanmely, the Conpany and Cal ama Punps Pvt. Ltd.
He has lastly submitted that the award passed by the
Tribunal 1is erroneous and it deserves to be quashed and
set aside.

7. W& have gone through the entire record of the
petition, which also included all the rel evant docunents
produced before the Tribunal by both the parties. We
have al so peacefully considered rival contentions. The
Union and the Conpany appear to be regularly keeping
entangle in the matters of salaries, allowances and al
benefits which are normally being afforded to t he
enpl oyees by the enployer. It appears that there was
al so settlement wherein every issue relevant to aforesaid
matters had been threshed out in detail and it had
resulted into passing of award in Reference (I T) No. 320
of 1990. From the judgnent of the Tribunal it also
appears that while deciding the present two References,
it has given careful consideration to the terns of
settlenent which had assumed the form of award in
Ref erence (1 T) No. 320 of 1990. Looking to the facts
and circunstances of the case, we do not find any error
having been committed by the Tribunal, when it did not
accept several denands raised by the Union and directed
parties to act in accordance with the old settlenent.
This also does not result into any financial loss to the
wor kmen and staff rmenbers. Wierever the Tribunal found
that the anmount was i nadequate in view of rise in price
i ndex, it has nmade necessary increase. It can be clearly
seen from the award that in the matters of house rent
al  owance, conveyance all owance, education allowance and
nmedi cal all owance, etc. substantial increase has been
made. Not only that but the anount has also been
i ncreased for purchase of jersey and shoes. The award of
the Tribunal clearly reflects that it has taken into
consideration the relevant follow ng factors, which are
the determning factors while adjudicating upon the
demands made in the reference. These factors have been
laid down by the Ilearned Single Judge of this Court (
J.N. Bhatt, J. ), who is also party to this Bench, in



the case of C. U Shah Arogya Bharati vs. Saurashtra
Mazdoor Sangh reported in 1998 (1) Cujarat Law Reporter
page 374 -

(1) Condition of wage-scales prevalent in the
conpany.

(2) Condition of the wage |evel prevalent in
the industry in the region.

(3) The wage packet as a whol e of each earner
in t he conpany with all incidental
amenities and facilities.

(4) The position of the conpany viewed in
relation to other conparable concerns in
the industry and the region.

(5) Preemptive necessity for full
neutralisation of the cost of living at
the rock bottom of wage-scale if at or
just above the subsistence |evel.

(6) The rate of neutralisation which is being
given to the enployees in each salary
sl ab.

(7) Avoidance of huge distortion of wage
differentials taking into reckoning al
persons enpl oyed in the concern

(8) Degree of sacrifice necessary even on the
part of workers in general and public
i nterest.

(9) The compulsive necessity of security
social and distributive justice to the
wor ken.

(10) The capacity of the master to bear the
addi ti onal burden.

(11) The effect of inflationary trend on the
pur chasi ng power of rupee.

(12) The interest of national econony.

(13) The impact and ramification of other
i ndustries and society as a whol e.

(14) The state of the consuner price index at
the tine of decision.

The Tri bunal has taken these factors into
consideration to arrive at the conclusions stated by it
in the award. The award, therefore, cannot be terned as
erroneous, unjust, inproper or detrinental to t he
interest of workers, staff nenbers and sub-staff nenbers
working in the manufacturing unit of the conmpany and,
therefore, the petitions filed by the Union on their
behal f do not seemto have any nerit.

8. So far the Conpany is concerned, its financial



condition has been taken into consideration by the
Tribunal, it being very relevant factor. Precisely wth
that reason the Tribunal tried to see that the Conpany is
not saddl ed with unnecessary additional financial burden
While keeping the interest of the Union in mnd the
Tribunal has not at all ignored the financial crunch
experienced by the Conmpany for the |ast several years.
In this view of the matter, it cannot be said that the
award of the Tribunal is erroneous in as nuch as it has
not taken Conpany's financial position into account while
adj udi cati ng upon the demands nade by the Union. It can
be said without doubt that in the earlier settlenent the
Conpany had already commtted itself to carry out certain
obligations and in accordance with that it had been
fulfilling those obligations qua the enployees. The
Tri bunal has taken care to see that no additional burden
is thrust upon the Conpany by accepting the denands
rai sed by Union in toto. The Tribunal has no-doubt
referred to the award made in Calama Punps Pvt. Ltd.,
but it has not led itself to be governed by the said
award al one. What ever the factors which are found to be
rel evant fromthat award for the purpose of determning
the present dispute, are the only factors taken into

consideration. |It, therefore, by no stretch inmagination
can be said that the Tribunal has msplaced its reliance
on the said award. In view of this, we do not find that

even qua the Conpany the award passed by the Tribunal is
err oneous.

9. It may be stated here that the nature of the

dispute involved in the present References nore or |ess
revol ve round factual aspect. The Tribunal has taken
adequate care to take into consideration all the rel evant
facts and circunmstances and has scrutinised them mnutely

to enable it to render the award. |In our opinion, the
Tri bunal has not conmitted any mistake in reaching its
concl usions which are stated above. In the matters

i nvol ving prayer for issuance of wit of certiorari under
Article 226 of the Constitution of India and while
exerci sing our supervisory jurisdiction under Article 227
of the Constitution of India, we are of the opinion that
this is not a fit case to exercise our discretionary
constitutional powers, nore particularly when we find
that the award of the Tribunal is just, proper and | egal
The result is that all the three aforesaid petitions are
liable to be disnm ssed and hence they are ordered to be
di smissed. Rule discharged with no order as to costs.

No order on Civil Application

[ J.N. BHATT, J.]



[ AKSHAY H. MEHTA, J.]

* Pansal a.



