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1. The petitioner has approached this Court

under Article 226 of t he Constitution of I ndi a
chall enging the order of respondent dated 4th Muy, 1993
purported to have been issued under Cl auses (i) and (ii)
of Sub-rule (2) of Rule 29 of the National Textile
Corporation (Cujarat) Ltd. Recruitnent &  Pronotion
Rul es, 1989 (hereinafter referred to as '"the Rules') for
premature retirenment of the petitioner

2. Relevant facts, in short, can be stated
as under : -

2.1. The petitioner joined the service of

respondent no. 1 with effect from 14th July, 1983 as a
general Manager at Petlad Textile MIlIs. He was
thereafter transferred to Ahmedabad Jupiter Textile MIIls
and at the relevant time he was di scharging duty as the
CGeneral manager at Mahal axmi Textile MIls at Bhavnagar
On 4th May, 1993 respondent no. 1 issued the aforesaid
order and prematurely retired the petitioner from
servi ce. According to respondent no.1, decision to
prematurely retire the petitioner was taken because in
the opinion of the conpetent authority of respondent no.
1, nanely Chai rman-cum Managing Director, it was in the
i nterest of Corporation and also in larger public

interest to do so. In lieu of 3 nonths' notice, anount
of Rs. 26,895/ being the salary for that period was paid to
t he petitioner. It was also nentioned in the said order

that the petitioner would be paid all his |egal dues that
may be admi ssible under the existing Rules of respondent
no. 1. The petitioner in light of the said order was
required to hand over the charge of his office to the
CGeneral Manager, Ahmedabad New Textile MIIs.

2.2. Since the petitioner was not paid his

dues such as encashnent of unavailed earned |eave,
gratuity, etc., he nade several representations to
respondent no. 1 requesting to release the said dues in
his favour. It appears fromthe record of the petition
that the same were not paid to him The petitioner
ultimately decided to approach this Court and hence this
petition.

3. In this petition the petitioner has, as
stated above, challenged the inpugned order and also
prayed for direction on respondent no. 1 to pay to him
all the retiral dues together with interest.

4. M. N. N Sood, |earned counsel appearing
for Ms. Trivedi & GQupta for the petitioner has raised
the foll owing contentions :-



4.1. The petitioner has been conpul sorily

retired by the conpetent authority of respondent no. 1
in accordance with Rule 29.2 of the Rules, but the Rules
are not applicable in the case of petitioner as rule 2.3
of the Rules carves out exception and the petitioner
falls in t hat excepted category. He has further
submtted that before passing the inpugned order the
conpetent authority of respondent no. 1 was required to
follow certain procedure but the same has not been
foll owed and hence the inpugned order is bad in law. His
third submission is that since the inpugned order is in
the nature of a penal order the conmpetent authority ought
to have followed the principles of natural justice, but
the sanme have not been conplied with and, therefore,
i mpugned order is required to be quashed and set aside.

Lastly, he has subm tted t hat consi deri ng t he
affidavit-in-reply filed on behalf of the respondents in
this petition, it is not clear that on what ground the

conpetent authority has thought it fit to pass the
i mpugned order. The second |inmb of this argunent is that
while deriving the satisfaction with regard to interest
of the Corporation and the public interest, the conpetent
authority has taken into consideration the material which
is not relevant and the satisfaction arrived at, which is
based on such material, cannot be termed as |egal and
val i d. He has, therefore, subnmitted that this petition
deserves to be allowed and the prayers sought by the
petitioner are required to be granted.

4.2. On perusal of the affidavit-in-reply

filed by the respondents, it appears that the conpetent
authority has taken into consideration three factors,
nanely, inefficiency of the petitioner, integrity of the
petitioner and indifferent health of the petitioner and
has thereafter passed the inmpugned order

4.3. M. Sood has drawn my attention to

Annexure-D of the petition, which is a circular
circulated vide letter of the General Mnager (P) of
respondent no. 1 dated 28th March, 1991/2nd April, 1991
In the circular procedure for premature retirement has

been prescri bed. It states that if the conpetent
authority is of the opinion that it is in t he
Corporation's interest so to do, he shall have absol ute
right to prematurely retire any enpl oyee who is
considered nedically wunfit, inefficient or of doubtfu

integrity by giving himnotice of not |ess than one/three
nonths or salary of one/three nonths and allowance in
lieu thereof. It further prescribes the criteria for
judging the nedical unfitness, inefficiency or doubtfu



integrity of an enployee proposed to be prematurely
retired. They are as under :-

"(i) Inefficiency :-
I nefficiency would be evaluated on the basis of
t he Apprai sal Reports. An enployee who has
secured consecutively for three years "C' in his
Apprai sal Reports may be deenmed as a fit case for
premature retirenent.

(ii) Doubtful Integrity :-

An enpl oyee who gets an adverse conment
consecutively for three years in his integrity in
hi s annual confidenti al report woul d be
considered for premature retirenent.

(iii) Medical Unfitness :-
(a) If an enployee has been continuously on
| eave on nedi cal grounds for a period of
12 weeks (including Sundays and hol i days)
or he has been on |eave for reasons of
sickness for a total period of 120 days
(i ncluding Sundays and holidays) or nore
during a continuous period of six nonths
or if a person though attending duties
but is found to be nmentally deranged, his
departnmental head may refer him to a
nmedi cal board for his thorough nedica
check-up report :-
- The disease he is suffering from
- Whether it is curable or incurable;
- Whether the disease is infectious/
cont agi ous;
- in case of curable disease whether the
person is likely to be fit to resune
his normal duties within a period of 12
nont hs.
(b) If the person is not fit to resune his
duties within a period of 12 nonths and
in cases of enployees suffering from
i ncurabl e and i nf ecti ous/contagi ous
di sease or suffering from lunacy or
nmental derangenent and whose services
cannot be wutilised by the conpany or
whose attendance is likely to pose health
hazard to others as may be certified by
the Medical Board, premature retirenent
wi Il be considered on recommendation of
Managi ng Director/Director |ncharge

(c) This premature retirenment on nmedi ca



grounds is independent of and wthout
prejudice to the right of the Conpany
under the contract or enmploynent to
di spense with the service of an enpl oyee
on three nonths' notice inter-alia on
grounds of medical fitness in case of an
enpl oyee who nmi ght not have even attai ned
the age of 50 years as is being presently

done. "
M. Sood has also drawn ny attention to rule 2.3 and
rule 29.2 of the Rules. So far the first contention of
M. Sood is concerned, it pertains to these rules and

hence these rules are required to be reproduced here.
Rul e 2.3 reads as under :-

"2.3These Rules shall also not apply to

(a) enpl oyees of retail outlets/showoons and
Depots including erstwhile enmployees of
t he Marketing Division.

(b) enpl oyees borne on the nuster rolls of
MIlls posted to work in the Head Ofice
of the Corporation."

Rul e 29.2 reads as under :-

29.2. Notwithstanding anything contained in
t hese Rul es the competent authority
shall, if it is of the opinion that it is
in Corporation's interest so to do, have
the absolute right to retire any enpl oyee
by giving him notice of not |less than
three nonths in witing or three nonths
pay and allowance in lieu of such notice

(i) I'f heis in the scale of Rs.650-1200 and
above (and has entered the Corporation's
service before attaining the age of 35
years), after he has attained the age of
50 years.

(ii) I'n any other case after he has attained
t he age of 55 years."

M. Sood has submitted that these rules do not apply to
the petitioner because the cause of the petitioner falls
in the excepted category contained in Clause (b) of rule
2.3. According to him the petitioner is borne on nuster
roll of the mills and at the relevant time he was working
at the Mahalaxm MIls at Bhavnagar. This contention of
M. Sood, however, cannot be accepted, because d ause
(b) of rule 2.3 envisages two contingencies, firstly that



t he enpl oyee shoul d have been borne on the nuster roll of
the mlls and secondly at the relevant tine he should
have been posted to work in the head office of respondent
no. 1. In the case of t he petitioner, second
requirenent is mssing and, therefore, the rules wll
squarely apply to him The second submission of M.
Sood that the requisite procedure has not been foll owed
by the conpetent authority of respondent no. 1 before
passing the inmpugned order is concerned. To deal with
the sane the inpugned order as well as affidavit-in-reply
filed by the respondents are required to be seen. So far
t he i mpugned order is concerned, it does not indicate
that out of the aforesaid three reasons, for which reason
the petitioner was sought to be prematurely retired. The
i mpugned order sinply states that the conpetent authority
of respondent no. 1 Corporation was of the firm opinion
that it was not in the interest of the Corporation to
continue the service of the petitioner and it was al so
not in the larger public interest to continue him in
service. Except this, nothing else has been stated as to
for what reason the conpetent authority had forned that
opinion. In other words, the said order is totally
silent as to whether the petitioner was found inefficient
or his integrity was doubtful or that he has nedically
unfit to continue in the service. However , t he
respondent s have sought to expl ain in t he
affidavit-in-reply that it was done on account of
i nefficiency as well as doubtful integrity and on account
of medical ground. No material whatsoever has been
produced by the respondents to substantiate their stand
except for a letter and nedical certificate submtted to
respondent no. 1 by the petitioner hinmself. |If the said
docunents are perused, it reveals that it is a letter
addressed to the Chairnman-cum Managing Director by the
petitioner dated 24th April, 1993 wherein it has been
st at ed t hat consi deri ng t he conpel i ng famly
circunstances and also the ill-health of the petitioner
he was not inclined to continue in the service with the
respondent and, therefore, he had stated that the said
letter may be treated as notice of termnation and he may
be relieved from service. So far the conpelling famly
ci rcunmst ances are concerned, it appears from the said
letter that the petitioner was worried on account of the
nment al | y handi capped daughter. Alongwith the said letter
the petitioner had also forwarded nedical «certificate
dated 30th Novenber, 1992 issued by Dr. Nat hubhai Heart
Hospital and Research Centre. As already stated above
except these docunents, nothing el se has been produced by
t he respondent to substantiate its say that the
petitioner was found inefficient as well as his integrity
was doubtful and that he was nedically unfit also.



4.4. It may be noted here that for judging the
inefficiency of a person, the conpetent authority is
required to follow the procedure which has been descri bed

above. The affidavit-in-reply filed by the respondents
does not indicate that on what basis the inefficiency of
the petitioner was assessed. It also does not indicate

that at any point of time prior to passing the inpugned
order any comunication with regard to the adverse
remarks that may have been passed agai nst the petitioner

was made to him | n absence of such relevant naterial

it is difficult to come to the conclusion that the
respondent was justified in passing its order on the
ground of inefficiency. Mor eover, so far the ground of
doubtful integrity is concerned, substantial reliance has
been placed by the respondents on the report of the
Vi gi | ance Oficer to show the involvenent of the
petitioner in making paynments to Ms. Parco Dyechem and
its sister concern, whi ch concerns were already
bl acklisted. So far this aspect is concerned, M. Sood
has drawn ny attention to the judgnent of this Court
rendered in the case of Balbir Vasisht v. N T.C
reported in 2000 [3] GL.R p. 2191. Thi s case has
arisen as a result of a departnental inquiry held agai nst
a co-enployee of the petitioner and the allegation
against him was of the sane nature, nanely that he had

nmade paynment to Ms. Parco Dyechem even when that
conpany was bl ackli st ed. The sane all egation has al so
been | evel | ed agai nst the present petitioner. In the

aforesaid cited judgnent the Court canme to the concl usion
on verifying the facts fromthe record that it was as per
the decision of the Chairnman-cum Managi ng Director that
the paynents were made to M s. Parco Dyechem and its
sister concern. The sanme reasoning can squarely apply to
the facts of this case also. Apart fromthe fact that
scope of this Court is very limted in the mtter of
interferring with the order of dismssal passed by the
adm ni strative authority, this Court can certainly
interfere with the sane if it finds that the decision
whi ch has been taken by the concerned authority is by way
of a penalty and while taking such a decision and passing
the order of dism ssal, the principles of natural justice

have been conpletely viol ated. If the respondent had
based its decision on the first two grounds, nanely, the
inefficiency and doubtful integrity, t hen it was

i ncumbent upon it to atleast follow the principles of
natural justice and give adequate opportunity to the
petitioner to explain that the order regarding premature
retirement in his case is not warranted for. |If that is
not done, then this Court can certainly interfere and
upset the decision of the adm nistrative authority.



4.5. There is also a reason to conme to the

conclusion that the order in question has been passed by
way of penalty because till this date the petitioner has
been not paid the dues which have been nentioned in the
i mpugned order. This fact is born out fromthe letter
dated July 7, 1993 which has been produced by the
respondent alongwith the affidavit-in-reply, which says
that in supersession of office order dated 4th May, 1993
it is now decided that paynent of |egal dues of M.
S RK Mathur i.e. present petitioner may be w thheld
until further order. This nmakes it clear that the order
of premature retirement of the petitioner was not as
simple and innocuous as it is sought to be made out by
the respondent. Wen the inpugned order is found to be
of penal nature, the next step the Court is required to
take is to find out whether before passing the said order
principles of natural justice have been followed. So far
this exercise is concerned, it has been tinme and again
said by the Apex Court that though the scope of judicial
review of administrative order is very limted, the Court
can certainly inquire into the fact whet her t he
principl es of natural justice have been adequately
conplied with. |If the Court conmes to the concl usion that
the said principles have been violated by the concerned
authority, the Court can certainly disturb the order of
the said authority on that sole count. In the decision
rendered by the Apex Court in the case of Murari Mhan v.
Secretary, Covt. of India reported in AIR 1985 S.C. p.
931 it has been held as under :-

"Held on facts that there was adm ssion on the

part of Governnent that the order of conpul sory
retirement was by way of penalty inposed upon him
for m sconduct after an enquiry. oviously
therefore, Art. 311(2) will be attracted and an
enquiry in accordance with the rules of natura

justice would be a pre-requisite before inposing
any penalty. Further the enquiry was sham and
held in violation of principles of nat ura

justice and hence illegal and the punishment
i nposed as a result of such inquiry is vitiated."

Thus, when it is found in the instant case that the

i mpugned order is of penal nature, t he conpet ent
aut hority of respondent no. 1 was bound to afford the
petitioner an opportunity of hearing. Fromthe record of
this petition, it clearly appears t hat no such
opportunity has been given to the petitioner. |In that
view of the matter, it can very well be said that the

conpet ent authority has failed to conply wth the



principles of natural justice.

4.6. So far the nedical ground is concerned,

no-doubt it has been stated by the petitioner hinmself in
t he letter whi ch has been annexed with t he
affidavit-in-reply seeking perm ssion of respondent to
quit the job, but considering the circunstances which
have been nentioned in the said letter, the real reason
for the same appears to be the nmental condition of the
petitioner's daughter. If the authority had to rely on
the ground of nedical unfitness for passing the inpugned
order, it was required to see whether the case of the
petitioner is covered under Clause (iii) of the circular
prescribing procedure for premature retirenent. As can be
seen fromthe clauses (a), (b) and (c) of itemno. (iii)
the case of the petitioner does not fall in any of the
criteria nentioned therein. The decision which is
contrary to the procedure laid down by respondent itself
it can be said that the conpetent authority of respondent
no. 1 has taken into consideration irrelevant facts and
when that 1is so, this Court can certainly interfere and
set aside the inmpugned order.

5. M. B.R Cupta, the |earned counsel for

the respondents has relied on decision of the Apex Court
rendered in the case of State of U P. v. Vijay Kumar
Jain reported in (2002) 3 SSC.C. p. 641. In that case
scope of judicial review has been |laid down by the Apex

Court. In para. 11 it has been said by the Apex Court
while relying on earlier decision rendered by it in the
case of Union of India v. Col. J.N Sinha (1970) 2

S.C.C. 458 that -

"an enployee conpulsorily retired does not |ose
any right acquired by himbefore retirement and
that the Rule is not intended for taking any
penal action against the governnent servant and
that the order retiring a governnent servant
conpul sorily can only be chall enged on the ground
that either the order is arbitrary or it is not
in public interest. No other ground is avail able
to a governnment servant who is sought to be
conpul sorily retired from service under the
rel evant rul es subject to the conditions provided
t herein."

There cannot be any dispute with regard to the said
principle. However, in the instant case the same is not
applicable because for the reasons stated above it is
very clear that the inpugned order is penal in nature.
Moreover, it has been tine and again laid down by the
Apex Court that whenever the order wunder challenge is



passed without following the principles of natura
justice or it is in violation of any statutory provisions
or binding precedent or suffers from msreading of the
evidence or onission to consider relevant and clinching
evidence, then the High Court <can certainly interfere

with the said decision. VWhen it is found that so far
i nefficiency and doubtful integrity are concerned, the
conpetent authority of respondent no. 1 has not only

violated the principles of natural justice but the sane
is also based on facts which are not relevant for this
purpose. So far the third ground with regard to nedica
unfitness is concerned, as stated above, the petitioner
does not fall in any of the criteria laid down therein.
In light thereof, the inpugned order is required to be
guashed and set asi de.

6. In view of the aforesaid discussion, it

clearly appears that though the petitioner was entitled
to receive the retiral benefits in tinme, the sane has
been wongly denied to him M. Sood has contended t hat

| ooki ng to t he hi gh- handed attitude of t he
respondent - Corporation, it is required to saddle with the
liability to pay interest. For that purpose he has
pl aced reliance on decision rendered by the Apex Court in
the case of Vijay L. Mehrotra . State of U P.
reported in AIR 2000 S.C. p. 3513. In that case on

account of del ayed paynent of retiral benefits wthout

any justification, sinmple interest at the rate of 18%
p.a. was saddled on authority. Further in the case of

CGor akhpur University v/s. Shitla Prasad Nagendra
reported in AIR 2001 S.C. page 2433 the Apex Court

di smssed the appeal of the University challenging the
grant of penal interest at the rate of 18% by the
Al | ahabad Hi gh Court on account of del ayed payment of the
retiral benefits. In the case of R Kapur v/s.

Director of Inspection reported in (1994) 6 S.C. C. page
589 the Apex Court enhanced the rate of interest awarded
by the Tribunal at 10%to 18% p. a. on account of the
wongly wthholding of death-cumretirenent gratuity.

Looking to the facts of the present case, it appears that

this is a fit case wherein the respondents be directed to
pay interest. The respondent - Corporation is therefore,

directed to pay to the petitioner interest at the rate of

18% p.a. fromthe date on which the retiral benefits
were adnmissible to the petitioner till the date of

paynent .

7. For the foregoing reasons, the impugned

order at Annexure-A to the petition is quashed and set
aside. The respondents are directed to pay to the
petitioner all his legitinate dues, wth interest as



aforesaid, as if the petitioner has retired from the
service on reaching the age of superannuation, forthwth.
The petition is, therefore, allowed. Rule nmade absol ute
with no order as to costs. D.S. pernitted.

[ Akshay H Mehta, J. ]
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