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ORAL JUDGEMENT
(Per : MR JUSTI CE A. M KAPADI A)

1. This appeal under Section 378 of the Code of
Crimnal Procedure, 1973 ('the Code' for short) is
directed against the judgnent and order dated Novenber
18, 1983 rendered by |earned Additional Sessions Judge,
Raj kot, Canp at Morvi, in Sessions Case No. 8 of 1983 by
whi ch respondents came to be acquitted of the offence
under Section 302 read wth Section 114 of the Indian
Penal Code ('IPC for short) for the commission of the
alleged offence of nurder of Khetshi Henraj which had
t aken pl ace on January 30, 1983 between 9.30 and 10 A M
inthe Gty of Mrvi.

2. The facts of the case have been detailed in the
judgrment of the |learned Additional Sessions Judge,
therefore, it is not expedient to repeat the sane all
over again in verbatimand in detail in this judgment.
However, basic facts which are necessary to be di scussed
in this appeal are that:

2.1. The incident in question had happened on January

30, 1983 between 9.30 and 10 A M near the Naka of
CGebansha Pir Dargah at the cross roads of Vajepar main
road and Kalika plot mmin road at Morvi. According to
t he prosecution, accused and deceased belong to the sane
caste. It appears fromthe prosecution case that there
was sone di spute between both of themin connection wth
kerosene hawker's [|icence which was given to respondent
No. 1/ accused No.1 on condition that he should pay 25% of
the profit which he may derive fromthe kerosene busi ness

to deceased Khetshi. As per the prosecution version
accused No.1 did not pay the agreed amount of profit to
deceased Khetshi. Deceased Khetshi cane from Jamagar on

the previous day of the incident and told his brother
Karamshi with regard to the fact that accused No.1 had no
intention to pay the conm ssion and he was asked to cone
in the norning. On  January 30, 1983 deceased Khetsh
went to the shop. At that tine Juna Sunar who was doi ng
busi ness as a canmel cart rider came there with his canel
cart. During that tinme there was a tal k between deceased
Khet shi and Juma Sumar with respect to non-settling of
the account by accused No.1. Juma Sunar advi sed the
deceased that sanme being a famly affair it should be
settled anong thenselves and they should not go to the
court of law. However, Juma Sumar offered his assistance
to settle the dispute between them and showed his
willingness to acconpany himto accused No.1 to settle
the matter.

2.2. It is the case of the prosecution that thereafter



both of them went on their respective bicycle to the
house of accused No.1l. Wen they reached at Vajepar main
road at the crossing of Vajepar and Kalika plot nmain road
behi nd the Gabansha Pir Dargah, accused Nos.1, 2 and 3
net themand there was a talk between themwith regard to
the dealing of kerosene. At that time deceased Khetsh
told accused No.1 that he was also threatening his nan.
Thereafter, according to the prosecution version, accused
No.4 who is wife of accused No.1l, cane rushing and caught
hold of the hair of deceased Khetshi. At that tine
accused No.2, Raghavji Lalji, took out a knife and
accused Nos.1 and 3, Jeram Tharia and Shanker alias
Par sottam respectively, caught hold of deceased Khetshi
Before Juma Sumar could intervene and rescue deceased
Khet shi, accused No.2 gave knife blows on the back of
Khetshi and on receiving the blows the deceased fel
down. At that tine nany persons from the neighbourhood
had gathered there and after assaulting the deceased
Khetshi, all the four accused persons run away.

2.3. Thereafter Juma Sumar rushed to the shop of

Kar amshi, brother of the deceased, and inforned hi mabout
the incident and both of themhired a taxi and cane at
the scene of the incident and shifted injured Khetshi to
CGovernment Hospital in the said taxi. However, during
the course of treatnent, injured Khetshi succunbed to the
i njuries.

2. 4. The Medical Oficer sent a yadi which is at Ex.13

to the police with regard to the said incident. Pursuant
to the said vyadi, PSI of Mrvi Police station nade an
entry with regard to the said information vide entry
No.18 in the police station diary and thereafter he went
to the hospital. After reaching at the hospital, PSI
Belim recorded statement of Junma Sumar which was the FIR
according to the prosecution. On the basis of the said
FIR, an offence under Section 302 read with Section 114
of the IPC was registered against the four accused.
Thereafter inquest report on the dead body of deceased
Khet shi was prepared and then the dead body was sent for
autopsy. PSI Belimwho was investigating officer started
investigation and pursuant to the sane recorded the
statement of so-called eye witnesses and pr epar ed
Panchnama including panchnama under Section 27 of the
Evi dence Act as accused No.2 showed his wllingness to
find out the knife which he had thrown in a pond after
the assault and the said nuddanal was sent to FSL for

report. After receipt of the autopsy report and FSL
report, the investigting officer filed char ge- sheet
against all the four accused for conmission of the

of fence of murder of Khetshi punishable under section 302



read with section 114 of IPC in the court of |earned
Judi cial Magistrate, First Cass, Mrvi.

2.5. It appears from the record that accused No. 4
Mayaben | odged a NC conplaint - Mark B at about 16.20
hours when she cane at the police station and her
conplaint was registered in t he NC register at
Sr.No.12/83. According to her she had sone injury on her
left wist and therefore she was sent to Covernment
Hospital for nedical treatnent with police yadi. The
said NC conplaint was al so annexed with the copy of the
charge-sheet to show her presence at the tine of the
al | eged i ncident.

2.6. On conmittal the l|earned Additional Sessions
Judge, Raj kot, Canp at Morvi, framed charge against al
the accused for comission of the offence punishable
under Section 302 read with section 114 of the IPC which
was read over and explained to them The accused pl eaded
not guilty and claimed to be tried and thereupon the
accused were tried by the learned Additional Sessions
Judge, Rajkot, Canp at Mrvi in Sessions Case No. 8 of
1983.

2.7.In order to bring home the culpability of the
respondent s/ accused, prosecution has exam ned a nunber of
wi t nesses including two eye witnesses and placed reliance
on several docunents, panchnama of the scene of the
of fence, panchnama of the physical condition of the
accused and panchnama prepared under section 27 of the
Evi dence Act at the instance of accused No.2 who had
expressed his willingness to show the muddamal article -
kni fe which he had thrown in a pond after the alleged
i nci dent .

2.8. The | ear ned Addi ti onal Sessi ons Judge on

anal ysis, appreciation, evaluation and scrutiny of the
evi dence on record cane to the conclusion that hom cida
death of Khetshi is proved. According to the |earned
Addi ti onal Sessi ons Judge t here are mat eri al
contradictions in the oral evidence of the so-called eye
wi t nesses and the conplaint. The | earned Additional
Sessions Judge held that the conplaint which was given by
Juma Sumar vide Ex.19/1 was not the FIR but entry nade in
the police station diary on the basis of the information
conveyed by the Medical Oficer of the Governnent
Hospital at Ex.13 was the FIR wherein nanmes of the
assailants were not mentioned. According to the |earned
Addi ti onal Sessions Judge, on close scrutiny of the
evidence of the eye wtnesses, presence of Rabiya and
Juma  Sumar excluded each other from the scene of



i nci dent . Therefore, the |earned Additional Sessions
Judge has recorded the finding that both of them were not
present at the scene of occurrence and therefore they
cannot be called eye w tnesses.

2.9. So far as the recovery of the nmuddamal article

kni fe which was used for the alleged crinme recovered by
preparing panchnama under section 27 of the Code is
concerned, the learned trial Judge held that the knife
was found from an open place and there was no bl ood stain
on it and therefore no reliance can be placed upon it.
So far as the so-called conmplaint Mark B given by accused
No.4 in the Mrvi Police station is concerned, the
learned trial Judge held that the same was a got up one
whi ch was recorded after the investigation was started
and therefore the same was hit by section 162 of the
Code. On the basis of the aforesaid finding, the |earned
Addi ti onal Sessions Judge canme to the conclusion that the
charge | evell ed against the accused for commission of
murder of Khetshi is not proved and therefore they are
not guilty of offence under section 302 read with Section
114 of the IPC and resultantly they are acquitted of the
sai d charge which has given rise to the present appeal at
the instance of the appellant - State of Cujarat.

3. At the outset it may be stated that Ieave to
appeal prayed for by the appellant - State of Gujarat was
refused qua accused No.4 Mayaben Jeram whereas agai nst
accused Nos.1 to 3 leave was granted and the appea
agai nst themcane to be admtted.

4. . K G Shet h, | earned APP for the appell ant
State of CQujarat vehenently criticized the inpugned
j udgrment and order of acquittal. He has taken us through

the prosecution evidence nore particularly through the
evi dence of two so-called eye witnesses whose evidence,
according to him is cogent, consistent and sufficient
enough to connect the accused wth the crine alleged

agai nst them Accordi ng to hi m t here is no
contradiction in their evidence and their evidence is
consi st ent and in consonance wth their previous

statement recorded during the course of investigation
According to the learned A P.P., the learned trial Judge
has msread the evidence and conplaint mark 19/A is
wrongl y di sbeli eved. In fact, according to the |earned
APP, mark 19/A is the FIR because prior to that one entry
was recorded at Ex.13 in the police station diary on the
basis of the information conveyed by the Medical officer
and it is not necessary for the Medical Oficer to record
the nane of the assailants as the primary duty of the
Medical Officer is to give treatnent to the injured and



not to performthe role of investigating officer. What
is asserted by the learned A P.P. is that even if we
exclude the evidence of Rabiya in that case al so evidence
of Juma Sumar is sufficient enough to connect the accused
with the crinme as Juma Sunmar had acconpani ed the deceased
fromthe very begi nning and he was present throughout the
incident and in his presence accused No.2 gave the fata
bl ows on the back of the deceased. It is stressed by the
| earned APP that the conplaint Mark B which was given by
accused No.4 Mayaben wherein it is stated that she has
received injuries during the course of the said incident
unequi vocal |y suggests her presence at the time of the
alleged incident and therefore the |earned trial Judge
has commtted grave error in discarding that piece of
evidence. |In fact she was not in the police custody when
her statenent was recorded and therefore there is no
guestion of her statenent being hit by section 162 of the
Code. It is further contended by the |earned APP that
wi tness Nanalal is also a natural and i ndependent witness
who saw one worman and three nen talking with two nen who
were on bicycles. According to the |learned APP, witness
Annapur naben is also a natural witness. On the aforesaid
prem ses, M. Sheth, learned A P.P., wurged that the
j udgrment and order recorded by the Ilearned trial Judge
acquitting respondents is bad in law as it is recorded by
di scarding the natural and independent eye w tnesses and
hence the inpugned judgnent and order requires to be
interferred with at the hands of this Court in exercise
of powers under section 378 of the Code. He therefore
urged to allow this appeal by quashing and setting aside
the judgrment and order of acquittal and by recording
convi ction and respondent s may be dealt wth in
accordance with |l aw by sentencing them

5. I'n counter subm ssion, M. Tejas D. Kari a

| earned advocate for respondent Nos.1 to 3/ origina

accused Nos.1l to 3 supported the judgrment and order of
the |learned Additional Sessi ons Judge t hr oughout .
According to him there is no evidence worth the nane to
consi der as the evidence of so-called two eye witnesses
suffers from serious infirmties and there are nateria

contradictions in their evidence. According to him the
|earned trial Judge has rightly disbelieved Mark 19/ A
whi ch was recorded after the inquest panchnama of the
dead body was over and therefore according to himthe
| earned trial Judge has very rightly considered Ex.13 as
FIR which was recorded on the basis of the information
conveyed by the Medical Officer to the police station
wherein nanmes of the assailants were not nentioned.
According to the | earned advocate, if names were known to
the so-called eye wtness Juma Sunmar he would have



iMmediately stated it either before the Medical officer
or before the PSI Belimwho rushed to the hospital on
getting the information in the police station. But that
is not so in the present case. Even in the conplaint at
Ex. 19/ A nane of Rabiya is not nentioned. In the
statement of Rabiya who clainms to be an eye wtness,
there is no nmention about the nane of Juma Sunar.
Therefore, according to the I|earned advocate for the
respondents, both the so-called eye witnesses are not at

all eye witnesses to the alleged incident. It is also
asserted by him that so far as the so-called discovery
panchnama of the weapon is concer ned, t he sai d

weapon/ kni fe was found from an open place and it did not
bear any blood stain and hence it cannot be called a
di scovery panchnana. According to the | earned advocat e,
the learned trial Judge has very rightly come to the
conclusion that evidence of both the eye wtnesses
excl uded each other and their presence at the scene of
incident is not established and therefore the |earned
trial judge has rightly recorded the finding of acquitta

whi ch does not warrant any interference at the hands of
this Court in view of the principal enunciated in respect
of acquittal appeal. Therefore he urged that the appea

bei ng devoid of any nerit, deserves to be dismssed and
it may accordingly be dism ssed.

6. At the outset it may be nentioned that there is

no dispute with respect to the honicidal death of
Khet shi . The learned trial Judge has after cl ose
scrutiny of the evidence and considering the autopsy
report came to the conclusion that deceased succunbed to
the injuries and cause of death was internal haenorrhage
as a result of injuries to spleen, left pulnonary vessels
and lung and all the injuries wer e anti-nortem
Therefore, it is duly proved that deceased died a
hom ci dal deat h.

7. To prove the culpability of the accused, the

prosecution case mai nly hinges on the evidence of the two
eye wtnesses Juma Sumar P.W3 Ex.19 and Rabiya P.W5
Ex.31. W have minutely scrutinised the evidence of both
the eye witnesses as well as other witnesses. On having
ook at the oral evidence of Juma Sumar P.W3 at Ex. 19,
we find major discrepancy in the incident narrated by him
before the police and the narrati on before the court. He
has admitted in his cross-exam nation that the inquest on

t he dead body was |asted upto 12.45 hours and till then
no conpl ai nt was recor ded and t hereafter t he
i nvestigating officer started inquiry. O m nut e

exam nation of the oral evidence of Juma Sumar, nowhere
he says about the presence of Rabiya at the scene of the



al | eged of fence. He has unequivocally admtted that in
his conplaint he has not stated anything about the
presence of two female at the tine of the incident. |If
we exam ne the oral testinmony of Rabiya, P.W5 - Ex.31

according to her, accused were known to her. She firstly
tried to show that the accused were not known to her but
| ater on she stated that she knows the accused very well.
She did not say anything about the presence of Juma

Sunar . Her statenent was recorded by the investigating
officer at 6 PM There is material contradictions in her
statement and the oral deposition before the court. | f

we examine the oral evidence of Annapurnaben, P.WB6,
Ex. 34, presence of Rabiya at the scene of offence is
doubtful. Fromthe evidence of Annapurnaben, it is clear
that she did not see the assailants. From her evidence,
presence of Juma Sumar is al so not established.

8. The prosecution tried to est abli sh t he

i nvol venent of accused No.4 Mayaben in the crine on the
basis of the conplaint Mark B (Ex.74) but the |[earned
trial Judge has given cogent reason for not believing
mark B (Ex.74). According to the learned trial Judge,
Mark B (Ex.74) was recorded after commencenent of the
investigation into the conplaint |odged against the
accused. Therefore, the learned trial Judge has recorded
the finding that the said statement is hit by the
provi sions of section 162 of the Code and is inadm ssible
i n evidence.

9. W are conscious of the fact that we are dealing

with an acquittal appeal and we have, therefore, to bear
in mnd the guiding principles governing exercise of this
court's appellate jurisdiction which principles are wel
settled. The appellate court, while dealing with an
appeal against the order of acquittal, though it has ful
power to review at |arge the evidence on which the order
of acquittal is founded, yet in exercising its powers,
should give proper weight and consideration to such
matters as (i) the views of the trial Judge as to the
credibility of the wtnesses; (ii) the presunption of
i nnocence in favour of the accused, a presunption
certainly not weakened by the fact that he has been
acquitted at his trial, (iii) the right of the accused to
the benefit of doubt and (iv) the slowness of an
appellate court in disturbing a finding of fact arrived
at by the Judge who had the advantage of seeing and
marking the denmeanour of the witnesses, which finding
certainly cannot be di st urbed i f t wo reasonabl e
conclusions can be reached on the basis of the evidence
on record.



10. Keeping this principle in the forefront and
considering the evidence which is adduced before the
| earned trial Judge which we have adverted hereinabove,
at the <cost of repetition be it stated that all the
prosecution wi tnesses have given their version altogether
different from their wearlier version and there are
contradictions on every part of the statenent of the
witnesses as to the manner in which the incident has
occurred. There is no reliable and satisfactory evidence
to connect the accused with the crine. In the absence of
sati sfactory evidence the accused cannot be convicted for
the offence with which they have been charged. The
| earned trial Judge was therefore perfectly justified in
di sbelieving the so-called two eye witnesses as their
evidence suffers fromserious infirmties. This being an
acquittal appeal we cannot wupturn the finding of the
| earned Sessions Judge unless we are satisfied that the
reasoni ng adopted by himis wunsustainable or that the
view taken by him is unreasonable. In fact, in the
present case, the view taken by him is very plausible,
therefore, we cannot interfere with the finding recorded
by the learned trial Judge in the course of the present
appeal which is directed against the order of acquittal
Hence this appeal is devoid of nerit and deserves to be
di sni ssed

11. For the foregoing reasons, the appeal fails and
accordingly it is dismssed. The respondents/accused are
on bail. Therefore their bail bonds shal | st and
cancel l ed and sureties are discharged.

(MC. Patel, J.)
(AM Kapadia, J.)

(kar an)



