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ORAL JUDGEMENT
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1The Income Tax Appellate Tribunal, Ahmedabad
Bench "A'" has referred the follow ng question :



"Whet her, on the facts and in the circunstances
of the <case, the Tribunal was right inlawin
upholding the penalty of Rs. 43, 000/ - under
sec.271(1)(c) of the I.T.Act, 1961 ?"

for the opinion of this Court under Section 256(1) of the
Income Tax Act, 1961 (for short 'the Act').

2 The assessnment year is 1975-76 and the relevant
accounting period is year ended on 30.6.1974. The
appl i cant assessee is a partnership firmwhich cane into
exi stence with effect from1.4.1974 under a deed executed
on 2.4.1974. The said partnership conprised of one Shr
Arvi ndkumar  Babubhai and Snt. Koki | aben Chandr avadan
Said Shri Arvindkumar was a student of First year in
col | ege.

31t appears that the assessee applicant nade
paynments on various dates w thout having sufficient cash
bal ance on the date of paynment. The details of such
paynents are as under

Sr. Amunt. Actual dt. Date on Opening cash

No. of Payment which thebal ance on
as confir- entries hand as per
med from wer e assessee's
the sellers passed in books on
books of t he books date on which

accounts. of theactual
assessee paynents were
firm nmade.

123 4 5

1. Rs. 10000/ - 15/ 4/ 74 10/ 5/ 74 Rs. 32. 20
2. Rs. 10980/ - 22/ 4/ 74 10/5/74 Rs. 34. 25
3. Rs. 43300/ - 10/ 5/ 74 13/5/ 74 Rs. 31, 467. 25

Rs. 64, 280/ -

The Inconme Tax Oficer therefore added a sum of
Rs. 64, 280/-, as incone from undisclosed sources. The
assessee's appeal against the said assessnent failed upto
the level of Tribunal and thus the addition canme to be
confirmed. Thereupon, the Inconme Tax officer took up
penal ty proceedi ngs under section 27(1)(c) of the Act and
by or der dat ed 26.7.1982 | evied penal ty of



Rs. 43,000/ -, (the m nimum being Rs.42,952/-). The said
penalty was confirned by C |.T.(Appeals) and also by the
Tri bunal . It is against the aforesaid order of the
Tri bunal dated 13.5.1986 that the present reference has
been preferred.

4M.S. N D vetia, learned Advocate appearing on

behal f of the applicant assessee submitted that the
penalty had been wongly levied and confirned by the
authorities below. In support of this proposition it was
submtted that the assessee had tendered its explanation
to the effect that it had borrowed various suns from
different parties and instructed the Accountant one Shri
Mohanbhai D.Patel at the relevant point of tinme to pass
necessary credit entries in the Books of Account, but the
said Accountant had failed to do the needful and the
assessee cane to know about the same only when its
expl anati on was sought by the Income Tax O ficer during
the course of assessnet proceedings. It was further
submtted that at that point of time a period of four
years had el apsed and the assessee was not in a position
to give the nanes of the persons from whomthe borrow ngs
had been made because the assessee did not renmenber the
nanes of the said persons. It was further submtted by
himthat the assessee had placed conplete faith on the
Accountant and at the relevant point of time when the
assessment proceedi ngs were going on the relations wth
the Accountant had been strained resulting in assessee
bei ng unable to substantiate its explanation. |In support
of the submission that on these set of facts and
ci rcunst ances no penalty was | eviable reliance was pl aced
on the follow ng three decisions of this Court

[1] National Textiles Vs. CI.T.
249 |.T.R 125.

[2] Kantilal Manilal Vs. CI.T.
130 |.T. R 411.

[3] CI.T. vs. Jalaram G| MIIs.
253 |.T.R 192.

5An alternative contention was rai sed by

M.Divetia to the effect that the authorities below,
including Tribunal failed to apply the correct provision
of law and hence the matter should be remanded to the

Tri bunal for appl! yi ng t he correct provision and
appreci ate the explanation of the assessee in |light of
the sane. It was submitted that Explanation 1 to Section

271(1)(c) of the Act as was applicable from1.4.1976 had



been applied in case of the assessee instead of the
Expl anati on which was applicable upto 31.3.1976. It was
contended that the scope of both the Explanations, i.e.
one which existed upto 31.3.1976 and one which was
applicable from1.4.1976, was different and the assessee
shoul d not be penalised by invoking an Expl anation which
was hnot applicable to the assessment year under
consi der ati on. In support of the alternative contention
reliance was placed on a decision of this Court in case
of C.1.T. wvs. Baroda Tin Wrks, 221 I.T.R 661

6. M. B. B. Nayak, |earned Standi ng Counsel appearing

on behal f of the respondent - revenue subnitted that the
Tri bunal had recorded the findings of fact and it was not
shown that the sanme were in any way incorrect in |aw and
hence it was not permissible for this Court to
reappreciate the facts and evidence on record. M. Nayak
accepted the proposition that for the assessment vyear
under consi deration Expl anati on which existed upto
31.3.1976 was applicable , but went on to contend that
even if the said Explanation was invoked the principles
| aid down by the Suprenme Court in the foll ow ng cases had
to be applied to the facts found.

[1] CI1.T. vs. Missadilal Ram Bharose.
165 | . T.R 14.

[2] C1.T. vs. K R Sadayappan
185 |.T. R 49.

7He also contended that as required by the said

provi sion the assessee had failed to discharge the burden
which lay upon the assessee and further that explanation
tendered by an assessee had to be real and plausible and
whi ch was supported by sone cogent material evidence. It
was therefore contended that no case was made out to
interfere with the order of the Tribunal in any view of
the matter.

8 There is no dispute between the parties that the

Expl anati on as was existing upto 31.3.1976 was applicable
in case of the assessee for the assessment year under
consi derati on. W would have accepted the plea for
remanding the matter to the Tribunal for applying the
said Explanation, but for the fact that the assessee has
not been able to show, even prima facie, that on the
facts which have already conme on record it would be in a
position to tender any explanation which would enable the
assessee to discharge the rebuttable presunption which
would arise by virtue of the statutory Expl anation under
section 271(1)(c) of the Act.



9 The facts which have cone on record and which are

not disputed, show that assessee had nmde paynent on
certain dates when no sufficient cash was available with
the assessee. The factum of paynent on that particular
day has been established fromthe contra accounts of the
parties from whomthe assessee had purchased goods, thus
| eavi ng no scope for disputing the factum of payment on a
particul ar day. The expl anation of the assessee that it
had borrowed certain funds and instructed Accountant to
pass the necessasry credit entries in its Books of
Account remains a bald avernment in absence of the details
regardi ng the names of the persons, the anobunt advanced
or even the dates when the borrowings were made or

repai d, whether with or wthout interest. Furt her nor e,
the assessee has chosen to keep the Accountant away from
the scrutiny during course of inquiry. It was submtted

that Accountant could not be produced as the relations
were strained. Nothing has been brought on record to
show that the assessee nmade any endeavour in the
direction of producing Accountant during the course of
assessment proceedi ngs |ike asking the I ncone Tax O ficer
to send a letter to the Accountant seeking clarification
or getting summons issued asking the Accountant to
confirmthe avernent nade by the assessee. In light of
these facts if the authorities,including the Tribunal
have cone to the conclusion that the assessee has failed
to discharge the onus which lay on it no infirmty can be
found. The Suprene Court in the case of Missadilal Ram
Bharose (supra) has specifically laid down the scope of
Expl anation in the foll ow ng words

"The position, therefore, inlawis clear. | f
the returned income is less than 80%of the
assessed incone, the presunption is rai sed

agai nst the assessee that the assessee is guilty
of fraud or gross or wilful neglect as a result
of which he has concealed the incone but this
presunption can be rebutted. The rebuttal mnust
be on materials relevant and cogent".

As to what could be the explanation by which the
assessee can rebut the presunption raised against it, is
stated by the Apex Court in the sane decision in the
following words while confirmng the view expressed by
Ful | Bench of Patna High Court in the case of C.I.T. wvs.
Agarwal a and Sons

"The Patna Hi gh Court enphasised that as to the



nature of the explanation to be rendered by the
assessee, it was plain on principle that it was
not the law that the nonent any fantastic or
unaccept abl e expl anati on was given, the burden
placed wupon him would be discharged and the
presunption rebutted. W agree. We further agree
that it is not the law that any and every
expl anati on by the assessee nust be accepted. It
nmust be an acceptabl e expl anation, acceptable to
a fact-finding body."

10. W& are aware that it would not be possible for

the High Court to enter into a fact finding exercise or
reappreci ate the evidence and we do not propose to do so.
However, at the sane tine, it is apparent that the burden
which is cast on the assessee remmins undi scharged when
one applies the principles laid down by the Apex Court.
As observed, the explanation has to be one which is not
fantastic or unacceptable. It is not the | aw that any
and every explanation by the assessee nust be accepted.
The facts which have come on record go to show that the
assessee was not in a position to tender names of its
lenders at a period of four years fromthe date of
paynment during the accounting period, the assessee was
not in a position to establish that it had issued any
direction to its Accountant. |If this was the situation
at a length of period of four years, in the nornmal course
of conduct of human affairs it is not believable that the
assessee would be in a position to give names of its
| enders or establish that it had issued any instructions
to its Accountant after a period of 27 years or nore.

111 n these circunstances, we do not find this to be

a fit case whereby the applicant assessee nmust be granted
a second innings. As laid dowm by this Court in the case
of Comm ssi oner of |ncone Tax vs. Hari ki shan Jet hal al
Patel, 168 |.T.R 472, it is necessary that foundationa
facts exist so as to raise even a renote doubt which
would permt a party to seek second innings as otherw se
it would result in a situation whereby the case which is
covered by a decision of the Apex Court would require to
be reopened at any length of tine. As already seen
herei nbefore, there are no facts which would prim facie
go to show that the assessee deserves second innings.

12In light of what is stated hereinbefore the
question referred to this Court is answered in the
affirmative i.e. against the assessee and in favour of
the revenue. There shall be no order as to costs.

Sd/ - Sdf -



(A R Dave, J) (D.A Mehta,J)
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