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ORAL JUDGEMENT

By filing this petition under Articles 226 & 227



of the Constitution, the petitioner has chal | enged
legality of order and award dated August 14, 1991

rendered by the Industrial Tribunal, State of GQujarat,
Ahmedabad, in Reference (IT) No.814/1983, by which the
prayer of t he petitioner to di rect t he

respondent - Corporation to grant the grade of Rs. 330-560
avail able to a Tinekeeper, to him is rejected.

2. The petitioner is non-matricul ate and was

appoi nted as worknman on daily wage basis with effect from
May 7, 1962. On July 29, 1966, he was appoi nted as
wor kman in the pay-scale of Rs. 91-150. As per Shri
Thakore Award, which was accepted by the Corporation, the
petitioner was placed in the grade of Rs. 260-400 with
effect fromJanuary 1, 1976, and his designation was
changed from workman to that of a Supervisor. Since May
1, 1979, the petitioner was asked to discharge duties in
the Timekeeping Ofice of Central Wrkshop, where two
enpl oyees were already working. The case of t he
petitioner was that as he was discharging duties of a
Ti mrekeeper, he was entitled to the grade of Rs. 330- 560
admi ssible to a Ti mekeeper. Therefore, through the Trade
Union he raised a dispute before the Deputy Labour

Conmi ssi oner demandi ng the grade of Rs. 330- 560. On
failure of conciliation proceedings, the dispute was
referred to the Industrial Tribunal, State of Gujarat,

Ahrmedabad, for its adjudication, where it was nunbered as
Ref erence (1 T) No. 814/ 1983. The Trade Union had fil ed
statement of claimat Exh.6, to which the respondent had
filed reply at Exh.9. The workman had examni ned hi nmsel f
at Exh. 13; wher eas on behal f of t he
respondent - Cor porati on, M. Mhendrabhai Jagjivandas was
exam ned at Exh.17. On appreciation of evidence adduced
by the parties, the Industrial Tribunal noticed that the
petitioner, who was non-matriculate, was not entitled to
be appointed as a Tinekeeper. It was concluded by the
Tribunal that the petitioner was nerely assisting the two
regularly selected Tinekeepers, but was not discharging
duties as a Tinekeeper. In view of the aforesaid
conclusions, the Tribunal dismssed the Reference by
order and award dated August 14, 1991, giving rise to the
present petition.

3. M. M B. Gandhi , | ear ned counsel for t he

petitioner, submtted that the finding recorded by the
Tribunal that the petitioner was assisting two regularly
sel ected Tinmekeepers in performance of their duties and
that the petitioner was not discharging duties as a
Ti mrekeeper, being contrary to the evidence on record
deserves to be set aside. It was clained that the
petitioner had subnmitted an application Exh. 14 requesting



the Tribunal to direct the respondent-Corporation to
produce certain documents nmentioned t her ei n, whi ch
indicated that the petitioner was performng duties as a
Ti mekeeper and was not assisting the two regularly
sel ected Tinekeepers and as the respondent-Corporation
failed to produce those docunments, the Tribunal should
have dr awn an adver se i nference agai nst t he
respondent - Cor porati on and should have held that it was
proved by the petitioner that he was di schargi ng duties
as a Ti nekeeper and was, therefore, entitled to the grade
of Rs. 330-560. The |earned counsel for the petitioner
contended that disnissal of the Reference is based on
i nference and, therefore, the petition shoul d be
accept ed.

4. M. B. P. Tanna, | earned Seni or Advocate, pleaded

that the finding of facts recorded by the Tribunal on the
basis of appreciation of evidence shoul d not be
interfered with by the Court while hearing this petition
which is basically filed wunder Article 227 of the
Constitution and the petition should be dism ssed. What
was clainmed was that as the petitioner was not qualified
to be appointed as a Tinekeeper, his claimfor grant of
grade of Rs. 330- 560 based on the principle of "Equa
pay for equal work" should not be entertained by the
Court. The |earned counsel for the respondent enphasised
that the petitioner is not entitled to the grade cl ai ned
before the Tribunal and the petition should be di sm ssed.

5.1 have heard the | earned counsel for the parties
and taken into consideration the docunents formng part
of the petition. From the record of the case it is

evident that at the relevant tinme two regularly selected
Ti mekeepers were discharging duties as such in the
Central Workshop and that there was no third post of
Ti mekeeper in t he Depart ment . On appreciation of
evi dence, the Tribunal has held that the petitioner was
nmerely assisting the two regularly selected Tinmekeepers
and was not discharging the functions of the Ti nekeeper

This is a pure finding of fact, which is not liable to be
interfered with in a petition filed under Article 227 of
the Constitution. The claim that the Tribunal should
have dr awn an adver se i nference agai nst t he
respondent - Cor poration for not producing the docunents
demanded in the application Exh.14, has no nerits because
the Tribunal had directed the Corporation to produce the
docunents if the same were in its possession. Better
evidence could not be produced by the petitioner to
substantiate his claimthat he was di scharging duties as
a Ti nekeeper. The Suprenme Court, time and again, has
rul ed that the scope of interference by the H gh Court in



a petition under Article 227 of the Constitution is very
[imted. In Quseph Mathai & Ors. V. M  Abdul Khadir,
(2002)1 sCC 319, the Suprene Court has ruled that a nere
wr ong deci si on is not a ground for exercise of
jurisdiction under Article 227. What is explained by the
Supreme Court is that the High Court may interfere wunder
Article 227 only where it is established that the Lower
Court or Tribunal has been guilty of grave dereliction of
duty and flagrant abuse of power, which has resulted into
grave injustice to any party. In nmy view, the petitioner
has failed to point out that the Industrial Tribunal has
been guilty of dereliction of duty or that it has
flagrantly abused power, which has resulted into grave
i njustice. Thus, the finding that the petitioner was
nerely assisting the two regularly selected Tinmekeepers
and was not discharging duties as a Tinmekeeper, being
em nently just, is hereby upheld.

6. Furt her, adm ttedly, t he petitioner is
non-matricul ate; whereas the mninumaqualification for
t he post of Tinekeeper is that one nust have passed the

mat ri cul ati on exam nati on. As the petitioner is not
qualified to hold the post of Tinmekeeper, he would not be
entitled to the grade payable to a Tinekeeper. In

Gabri el Saver Fernandes and others v. State of Karnataka
and others, 1995 Supp (1) SCC 149, it is ruled that
di fferent pay-scales, on the basis of qualifications, are
perm ssi bl e, and one who does not possess qualification
for higher grade, is not entitled to claimhigher grade
as a matter of right. The same principle has been
reiterated by the Suprene Court in Central Hospital v.
Savita S.Bodke and others, 1995 Supp (3) SCC 439. 1In the
said case, it was found that the duties of Auxiliary
Nurse Mdwi fe and the Staff Nurse were overlapping and in
the absence of the latter, the forner were required to
carry out sone of the latter's functions. However, it
was noticed that the Auxiliary Nurse Mdw fe was not
entitled to be appointed as a S

of requisite qualification. The Suprene Court has held
that in view of lack of qualification, an Auxiliary Nurse
Mdwi fe would not be entitled to the grade of Staff
Nurse. Applying the principles |laid down by the Suprene
Court in the above-referred to two decisions to the facts
of the present case, | find that the petitioner was/is
not qualified to be appointed as a Tinekeeper and,
therefore, would not be entitled to the grade admi ssible

to a Tinmekeeper. On overall view of the nmatter, | am
satisfied that no error is commtted by the Tribunal in
di sm ssing the Reference, and the petitionis liable to

be di sm ssed.



For the foregoing reasons, the petition fails and
is dismissed. Rule is discharged with no order as to
cost s.

(J. M Panchal , J.)

(patel)



