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ORAL JUDGEMENT
Heard | earned advocate M. Sudhanshu Patel for
the petitioner corporation. By way of this petition, the

petitioner has challenged the award nade by the | abour
court, Hi matnagar in Reference No. 56 of 1997 dated 22nd



May, 2001 whereby the | abour court has grant ed
reinstatement with continuity of service but w thout back
wages for the intervening period and further inposed
puni shrent of stoppage of two annual increments wth
cumul ative effect.

Lear ned advocate M. Patel for the petitioner

has submtted that the | abour court has comritted gross
error in exercising the powers under section 11-A of the
I ndustrial Disputes Act, 1947. He has also subnitted
that before the |abour court, papers of departnental
i nquiry were produced by the corporation and on the basis
of the said papers, the labour court has cone to the
conclusion that the msconduct as alleged against the
respondent has been found to have been proved and
what ever procedure adopted by the corporation for hol di ng
departnmental inquiry has also been held to have been
legal and valid and, therefore, in view of such
situation, the |[|abour court ought not to have exercised
the discretion under section 11-A of the Industrial
Di sputes Act, 1947 in favour of the respondent worknan.
According to his submission, since the respondent was
facing the charge of msappropriation and di shonesty, the
| abour court was not justified in exercising the
di scretion under section 11-A of the Industrial Disputes
Act, 1947 in favour of the respondent workman. He has
submtted that such exercise of powers in such a
situation has been held to be contrary to |law by the
Division Bench as well as the |earned single Judge of
this Court. According to him in view of the seriousness
of the <charge proved agai nst the respondent workman and
also in view of the past record of the respondent worknan
wherein he has conmmtted in all fifty defaults, the
| abour court was not justified in exercising the
di scretion under section 11-A of the Industrial Disputes
Act, 1947 in favour of the respondent workman and,
therefore, the | abour court was not justified in awarding
reinstatement in favour of the respondent workman in view
of the past record and seriousness of the charge.
Rel i ance has been placed by M. Patel on the decision of
this court in Special Civil Application No. 7682 of 1988
dated 8th Decenber, 2000 as well as the decision of the
Di vision Bench of this Court in Letters Patent Appeal No.
225 of 1996 dated 9th Decenber, 1998. He has also relied
upon two decisions of the apex court in case of Union of
India versus Kul anony Mohanty and Others reported in AIR
1999 SC 2114 as well as the decision in case of On Kumar
and others v. Union of India reported in AIR 2000 SC
3689 and has enphasi zed on the subnission that when the
charge of dishonesty and m sappropriati on has been found
to be proved by the concerned Court,then, in such case,



interference with the order of punishment or nodification
of the punishnent inmposed by the disciplinary authority

is not justified and in such a cases, disnmissal is the
only proper punishnent and, therefore, in view of the
principles laid down in the aforesaid decisions, |abour

court is not justified in passing the award in question
According to his submission, even the judicial review is
also having limtation to enter into the merits and
reappreci ate the evidence and, therefore, according to
him award in question made by the |abour court is
required to be set aside. Thus, except these subnissions
as regards exercise of the powers under section 11-A of
the Industrial Disputes Act, 1947, no other submi ssions
have been nade by M. Patel

In view of such subm ssions made by M. Pat el

nerits of the matter are required to be exanined by this
Court. On 6.8.1995, the respondent workman was on duty
in the bus on the route H nmatnagar - Jorapur; the bus was
checked by the checking officers at Naval pur and by
maki ng report, it was all eged agai nst the respondent that
from one passenger going from Mehtapura to Khedawada, an
amount of Rs.3.00 was recovered but the ticket was not
i ssued on the spot and by recovering fare of Rs.3.00 from
t he passengers from H natnagar to Dejrota, ticket has not
been issued on the spot till the checking poi nt .
Pursuant to the said report, the respondent was served
wi th charge sheet no. 270 of 1995. On the basis of the

aforesaid charges, departnmental inquiry was initiated
against the respondent workman and thereafter, t he
wor kman was dismissed fromservice on 27th March, 1996
Against the said action of dismssal, the wor kman

concer ned has raised industrial dispute which was
referred for adjudication 28th February, 1997.

Bef ore the | abour court, the respondent workman

has filed the statement of claimat Exh. 5 and witten
statement thereto was filed at Exh. 12 and thereafter
the respondent has produced docunmentary evidence |ist at
Exh. 13 wherein copy of the charge sheet, reply, copy of
the report and copy of the deposition of the reporter and
the findings as well as the show cause notice as well as
the dismissal order and rejection of appeal have been
produced. Before the labour court, the respondent has
filed purshis at Exh. 14 and thereby has not chall enged
the legality and validity of the departnmental inquiry but
has rai sed objection about the validity of the findings
recorded by t he inquiry officer. Thereafter, the
respondent was exam ned at Exh. 15 before the |abour
court and his evidence was cross examned by the
petitioner corporation. Thereafter, docunentary evidence



was produced by the corporation vide |ist Exh.16 wherein
all the relevant papers have been produced including
default card of the respondent workman. Here, it should
be noted that before the |abour court, the petitioner has
filed witten statement and then vide list at Exh. 16,
docunentary evi dence has been produced but, except that,
the petitioner corporation has renmi ned absent before the
| abour court. No oral evidence has been |led by the
corporation before the | abour court. In para 7 of the
award in question, the |abour court has observed in this
regard that no oral evidence has been led by the
corporation for substantiating the contentions raised by
it inits witten statenent and to prove the docunents
produced by it vide list Exh. 16. Since the corporation
was not remai ning present before the | abour court and was
also not producing oral evidence, the respondent has
given purshis at Exh. 19 and has requested the |abour
court to keep this matter for orders and ultimately the
| abour court heard the argunents of the respondent
workman and thereafter franed issue as to whether the
findings given by the conpetent authority are legal and
valid or not and whether the respondent is entitled for
the reinstatenent in service or not. The | abour court
has consi der ed t he al | egati ons made against the
respondent workman wherein it was alleged against the
respondent that from one passenger going from Mehtapura
t o Khedawada, an anpbunt of Rs.3.00 was recovered but the
ticket was not issued on the spot and by recovering fare
of Rs.3.00 from the passengers from H matnagar to
Dejrota, ticket has not been issued on the spot till the
checki ng point. The charge sheet was served under cl ause
7A, 12B, 29, 22 and 27 under the ST Discipline Procedure.
Thereafter, the |abour court has considered the findings
recorded by the conpetent authority and has considered
that the two passengers exanmined during the course of
depart nent al i nquiry wer e decl ared hostil e and,
therefore, their evidence was not believed by t he
conpetent authority and the competent authority has
relied upon the evidence of the reporter for comng to
t he concl usion that the m sconduct as alleged agai nst the
wor kman has been proved agai nst the respondent wor kman.
Thereafter, the conpetent authority has relied upon the
spot statenent of the passenger and the respondent
wor kman and considering 24 vyears' service and fifty
defaults in past wherein four defaults were relating to
collection of fare and non issuance of the tickets and
except the four defaults, other defaults are not relating
to di shonesty and/or msappropriation. Thereafter, the
conpetent authority issued show cause notice and called
upon the respondent to submit explanation that such
negl i gent and di shonest enpl oyee should not be continued



in service and asked himto show cause why he shoul d not
be renpved fromservice. Here, it is also required to be
noted that the show cause notice was issued by the
conpetent authority considering fifty defaults commtted
by the workman in past as nentioned in the show cause
notice but no past record has been attached to the said
show cause notice or the findings. Meaning thereby, when
t he expl anati on has been called fromthe workman relying
upon fifty defaults allegedly committed by the workman in
past, in such circunstance and situation, it is the duty
of the corporation to supply copy of the past record to
the workman for enabling himto explain in that regard
and al so for giving himreasonable opportunity about his
past record. It is not disputed by the corporation that
in findings, fifty defaults have been taken into account
by the competent authority but it is not clear as to
whet her these fifty defaults have been taken into account
for passing the order of dismissal or not. It was nerely
referred to in the finding but in ultimte finding, it is
nmentioned that the respondent is held guilty under clause
7A, 12B, 22, 27 and 11 and why he should not be dism ssed
fromservice of the corporation but it is not nentioned
in the finding that relying upon that and | ooking to the
gravity of msconduct and considering the past record,
why he should not be dism ssed. Mere reference of past
m sconduct is not enough but it should to be nentioned
whet her the past record has been taken into account or
not for taking the decision of dismssal and if the past
record has has been taken into account for passing the
order of dism ssal, then, copy of the past record nust
have to be given to the respondent alongwith the finding
so that he can have an opportunity to explain about his
past conduct and past record and to say sone thing about
hi s past conduct to the conpetent authority but no such
opportunity has been given to the respondent because
alongwith the copy of the finding, copy of the past
record was not supplied to the respondent worknan and
thereafter, the | abour court has considered the decision
of the apex «court reported in AIR 1985 SC 1115 and has
then considered the famly ci rcumnst ances of t he
respondent and has al so considered the fact that | ooking
to the m sconduct of recovery of fare of Rs.8.50 from
t hree passengers wi thout issuing tickets wupto the
checki ng point cannot be considered to be the serious
m sconduct and was of the view that sone other punishment
is required to be inposed in place of dismssal and,
t herefore, based upon such considerations, the |abour
court exercised the powers under section 11-A of the
Industrial Disputes Act 1947 and set aside the order of
di smssal and ordered for reinstatenent of the worknman
and has further inposed punishnent of stoppage of two



annual increnments of the workman with recurring effect.
Even on that count also, the I abour court has observed
t hat in t he pr esent proceedi ngs, the petitioner
corporation has been remmining absent and no ora
evidence has been led by the corporation and no ora
subm ssi ons have been nade by the corporation before the
| abour court. Thereafter, t he | abour court has
consi dered the past record and considering past record,
has i nposed puni shnent of stoppage of two increnents with
future effect.

Learned advocate M. Patel has submitted that in

case of dishonesty and m sappropriation of the funds of
the corporation, reinstatement ought not to have been
granted by the corporation in exercise of the powers
under section 11-A of the Industrial D sputes Act, 1947.
In support of such contention, he has relied upon the
decision of this Court in Special Cvil Application No.
7682 of 1988 dated 8th Decenmber, 2000 wherein this Court
(Coram: B.C. Patel,J.) has observed as under in para 8
of the judgment

" Thus, considering the aforesaid decisions, it

is clear that under section 11A of the Industrial
Di sputes Act, the Industrial Tribunal or Labour
Court is not having ungui ded power to set aside
the justified order passed by the managenent.
The power under section 11A has to be exercised
judicially and the Industrial Tribunal or Labour
Court can interfere with the decision of the
Managenent under section 11A of the Act only when
it is satisfied that the punishnment inmposed by
t he managenent is highly disproportionate to the
degree of guilt of the workman concerned. The
Court in case of GSRTC vs. KM Parmar (supra)
pointed out that this Court has repeatedly held
that m sappropriation, if held established, would
be a mjor nisconduct and normally dismssa
order passed by the conpetent authority should
not be interfered with by the Labour Court or the
Industrial Court under section 11A  of t he
I ndustrial Disputes Act. "

Thereafter, in para 11 of the said judgnent, this
Court has observed as under:

" The Court pointed out that it was not a
case of nmonentary tenptation or a solitary
i nstance of indulging in nisappropriating public
funds. It was al so pointed out that on account
of unenpl oyment, nany persons are waitlisted with



Enpl oynent Exchanges many with hi gher
qualifications. Persons who are enployed nust
think that they are better placed than others
i.e. those who are waiting in gueue for
enpl oyment . Such enpl oyed persons mnust bear in
mnd this aspect and when they are in government
or public sector, they should see that nothing is
refl ected agai nst them for want of proper care or
because of any mi sconduct. Wen an enpl oyee has
m sconducted hinself, then, consi deri ng t he
nature of msconduct, orders must be passed. In
that case, looking to the repeated acts reflected
in the order and the default card, the Court
expressed opinion that the inpugned order made by
the learned Single Judge was required to be
confirmed stating that let others waiting in
gueue get the chance of serving as the person who
was appoi nted has grossly m sconducted hinsel f."

also relied upon the decision of the

Di vision Bench of this Court in Letters Patent Appeal No.
225 of 1996 dated 9th Decenber, 1998 wherein the Division
Bench of this Court (Coram : B. C Patel & MS
Shah, JJ.) has observed as under in para 11 and 12:

"11. Lear ned Singl e Judge observed that

"1 ooki ng to t he gravity of char ge of
m sappropriation of funds by regularly correcting
way bills which has been accepted to be true by

the tribunal, it does not stand to reason that
any punishment |ess than dism ssal from service
could warrant, could be justified. It is

required to be noted that the Labour Court cane
to the conclusion that the finding of t he

departnmental inquiry was |legal and proper". The
appel I ant was, t her ef or e, hel d guilty of
nm sappropriating public funds. In such a case,

t he Labour Court ought not to have interfered
with the punishnment which was awarded to hi m by
t he enpl oyer. The Labour Court |ost sight of the
enpl oyee's conduct and his past record. It
over|l ooked the facts that even prior to the
several instances nentioned in the record, the
appel | ant m sconduct ed hi nsel f on severa
occasi ons and was punished. |In a case where an
enpl oyee dealing with public funds is found
nm sappropriating the funds of the Corporation on
repeated occasions, it would be unwise to keep
such a person in public enploynent.

12. This is not a case of nonent ary



tenptation or a solitary instance of indulging in
m sappropriating public funds. If there is a
good past record and on account of conpulsion
enpl oyee i s found m sconducting once, question of
proportionate puni shnent may arise. Tribunal has

seriously erred in passi ng an order of
reinstatement in the sane post wthout inposing
any puni shment . W t hhol di ng backwages i s not an

order of punishnent. Again, by reinstating on
the same post, the Tribunal has |ost sight of
opportunities available to indulge in sinmlar
activities. In case of a bus conductor who is
found gquilty for msappropriating, punishnent
must be deterrent to him as also to others.
Common nman would be the suffer in case of a
conductor found guilty of msappropriating funds
of a Corporation which is a public undertaking.
In our opinion, the appellant, a bus conductor
who is found guilty msappropriating public funds
not once but looking to the record on severa
occasi ons deserves no synpathy as GSRTC had no
faith in himbecause he m sconducted hinsel f, has
rightly taken the decision. Deci si on t aken
rightly cannot be substituted because of
nm spl aced synpathy by stating that no record of
past m sconduct is produced though in fact it was
produced. "

He relied upon the decision of the apex court in

case of Union of India versus Kul nbny Mbhanty and others
reported in 1999 SC page 2114 wherein the apex court has
observed as under in the Head Note itself

"Administrative Tribunals Act (13 of 1985) S. 14
- Interference wth guantum  of puni shrent
Legality - Punishment of conpul sory retirenent
i nposed on enployee on grounds of havi ng
conmitted breach of trust of anpbunt payable to
anot her enpl oyee - Tribunal found on facts, that
finding regarding conm ssion of breach of trust

is based on material - Tribunal not disturbing
said finding, but interfering with quantum of of
puni shnrent - Commits illegality - Punishment

i nposed neither excessive nor disproportionate
Tribunal cannot interfere with quantum even
wi thin discretionary powers - Plea of |eniency on
grounds of lapse of 1long period fromdate of
m sappropriation - Enployee already retired and
his son suffering from bone cancer had died
Enpl oyee hel d entitled to super annuati on
benefits. "



He has also relied upon the decision in case of
Pavankumar versus Union of India reported in AIR 2000 SC
3689. Head Note G and H of the said decision are
reproduced as under:

"(G Administrative Law - Admi ni strative
decision - inposing punishment in disciplinary
cases - Judicial review - Confined to Wdnesbury
principles only.

Constitution of India Art. 311

I ndustrial Disputes Act (14 of 1947), Sch.2, Item
6."

"(H) Constitution of India, Art.311 Punishnent
i mposed on del i nquent enpl oyee Interference
Irregularity in grant of DDA land to a conpany

Del i nquent seni or nost of ficer in DDA
Disciplinary Authority finding his msconduct
proved. However, inmposing mnor penalty of

censure - Mnor penalty inposed considering the
conpl i cat ed st age at whi ch delinquent was
required to handl e case and absence of nmala fides
- It cannot be said that anong perm ssible mnor
puni shnment s, t he choi ce of puni shnrent  of
'censure' wasviolative of Wednesbury Rul es - Case
hence not referred to the Vigilance Conmi ssioner
for the upward revision of punishment.

Admi ni strative Law - Punishnent inmposed by
Disciplinary AUthority - Judicial Review"

In support of his subnissions, |earned advocate

M. Patel has relied upon four decisions, in all, and
except that, he has not relied upon any other decision
It is, therefore, required to be ascertained by this
Court as to whether the principles laid down in the
aforesaid four decisions are applicable to the facts of
the present case or not.

Bef ore the | abour court, the respondent has filed

statement of claim and witten statenment thereto was
filed by the petitioner corporation and docunentary
evi dence was produced and thereafter, the workman was
exam ned before the |abour court. Except the ora
evidence of the respondent workman, no other ora
evi dence has been led before the |abour court. Before
t he | abour court, nobody had remai ned present on behalf
of the corporation and no oral subnissions were nmade by
the corporation and the case has been kept for orders
because of the purshis filed by the respondent workman at



Exh. 19. From the record, it appears that sufficient
opportunity has been given by the |abour court to the
petitioner corporation but the corporation has not
utilized such opportunities given by the |abour court.
Before the labour <court, by filing the purshis, the
respondent has subnmitted that he is not challenging the
legality, wvalidity and propriety of the departnental

inquiry and is challenging the findings and has prayed
that he should be reinstated in service by exercising the
powers under section 11-A of the Industrial Disputes Act,
1947. Such request nade by the respondent worknman was
consi dered by the | abour court. Such purshis filed by
the workman with a prayer for exercise of the power under
section 11-A of the Act has not been objected by the
Corporation by filing objections to such prayer or by
remai ning present and by maki ng submissions that this is
not a case where such powers and discretion should be
exercised in favour of the respondent workman. It is an
admtted fact that the corporation has not been renmining
present before the |abour court and no oral submni ssions
were made before the [Iabour court on behalf of the
corporation. Present petition has been filed by the
corporation challenging the award in question know ng
fully well that that no oral evidence was led on behalf
of the <corporation before the I|abour court, no ora

subm ssi ons were nmade on behal f of the corporation before
the | abour court and the prayer nade by the workman for
exercise of the discretionary powers under section 11-A
of the Industrial Disputes Act, 1947 has also not been
objected by the Corporation before the |abour court. In
view of these facts, it is the duty of the Corporation to
explain before this Court as to howit could not remain
present before the |abour court and why no oral evidence
was | ed before the | abour court by it and why no ora

subm ssions were nade and objections were not filed
agai nst the purshis filed by the workman and what were
the reasons which had prevented the corporation from

doing all these things before the |abour court. |  have
gone through the avernents made by the corporation in the
present petition. Nowher e the corporation has expl ai ned

inthis regard. So, in absence of such appearance, for
want of oral evidence and oral subm ssions made on behal f
of the corporation and also for want of objections
agai nst the prayer for exercise of the discretionary
powers, the |labour court has believed the case of the
wor kman and has accepted the request of the workman
concer ned. In this petition, the petitioner is
challenging the legality, validity and propriety of the
award nade by the |abour court on the ground that the
| abour court has comitted an error in granting
reinstatement in favour of the workman and in exercising



the discretion under sec. 11-A of the Act in view of the
fact that the mi sconduct has been found to be proved
against the workman and also in view of the past record
wherein the respondent has conmitted 50 defaults. The
petitioner, for the first tine, is pointing out before
this Court all these aspects and, therefore, this Court
is required to consider the decisions relied upon by the
petitioner before this Court in light of these aspects.
If the Corporation would have availed the opportunities
gi ven by the | abour court and woul d have appeared before
the | abour court by submitting its case before the | abour
court by produci ng docunentary evi dence and | eading ora

evidence and if the petitioner would have objected the
prayer for exercise of the discretionary powers under
section 11A of the Act by filing objections before the
| abour court, then, the |labour court would have got an
opportunity to consider the sane. In absence of that,
the |abour court has rightly considered the request nade
by the respondent workman. According to ny opinion, this
court cannot examine the validity of the award by
permtting the petitioner to fill up the gaps and | acunas
to test the award in question that these are the
judgrments and views of this court and of the apex court
not considered by the |labour court and that is how the
| abour court is in error in exercising such discretion

This is not proper to exanmine the validity of the award
when there was nothing on record pointed out by the
corporation before the |abour court. Therefore, in
absence of oral evidence and oral subm ssions nade by the
petitioner before the | abour court and since no decisions
were cited by the petitioner before the |abour court
which have been cited before this court for the first
time, it would not be proper for this court to consider
and exanmine the validity of the award on the basis of the
decisions cited for the first time before this court. It
was the duty of the petitioner to cite these decisions
before the | abour court and to nmake oral subm ssions
before the Iabour court and to point it out before the
| abour court as to why the Ilabour court should not

exercise the powers in favour of the workman. |f that
woul d have been done by the petitioner, then, it would
have becone the duty of the | abour court to consider al

t hese aspects while naking the award. Therefore

according to ny opinion, since the decisions which have
been cited before this court for the first time were not
cited bef ore the |labour court and since no ora
subm ssi ons were nmade by the petitioner before the |abour
court, the labour court was right in exercising such
di scretion in favour of the workman and on that count, it
cannot be said that the |abour court has conmitted any
error while granting reinstatement wth punishnent of



st oppage of two annual increnments with cunul ative effect.

Lear ned advocate M. Patel has relied upon the

past record before this Court at page-40, Annexure-B and
has submitted that in past, 50 defaults were conmitted by
t he respondent wor kman. It is not material as to how
many defaults were committed by the workman in past but
it is material to see as to what was the nature of
m sconduct in past committed by the workman and what was
t he puni shrent inposed for the comrission of such
m sconduct. | nyself have perused the entire past record
where in alnost all the cases, fine of one rupee or two
rupees or three rupees or four rupees have been i nposed
by the corporation and some increnments have been stopped
and in one case at Sr. No. 10, the respondent was
placed in mnimumtinme scale. Therefore, out of entire
fifty defaults, excepting four cases wherein allegation
is that of recovery of fare and non issuance of tickets,
in remmining cases, charge is not that of recovery of
fare and non issuance of ticket. Thus, looking to this
past record and |ooking to the ninor penalties inposed
therein as stated above, it cannot be said that any
serious msconduct has been conmitted and, therefore,
| ooking to this past record, it cannot be said that the
di smissal or discharge was the only proper punishnent.
Therefore, according to ny opinion, the |abour court has
rightly granted reinstatenent and inposing punishnent of
st oppage of two annual increments with cumul ative effect
after considering the length of service and mnor
m sconducts comm tted by the workman in past.

Apart fromwhat is stated above, material aspect

is that the conmpetent authority has, at the tine of
issuing the show cause notice, served copy of the
findings wupon the respondent nentioning and referring
that in past, the respondent has conmitted fifty defaults
out of which four defaults are relating to dishonesty and
after perusal of this, it appears that the punishnent is
not based upon the past record but it was based upon the
present misconduct. Therefore, two aspects are required
to be examned that if the past record is considered to
be the basis for passing punishnent of dismssal, then
in such circunstances, it was the duty of the conpetent
authority to supply copy of the past record to the
respondent while issuing show cause notice alongwith
findi ngs but no copy of past record has been furnished to
the respondent at the tine of issuing show cause notice
to the respondent. In view of these aspects of the
matter, according to my opinion, the Corporation cannot
take shelter or support of the order of punishnent by
citing the past record or the past m sconducts comitted



by the respondent workman in past since the copy of the
past record has not been supplied to the delinquent while
i ssuing the show cause notice to the respondent worknan.
Fromthe record, upon perusal of the findings recorded by
the conpetent authority, it is clear that the finding as
well as the order of dismissal is based only upon the
present msconduct in question and, therefore, whether
t he puni shment based upon the present nmisconduct is
proportionate or not has to be | ooked into or exam ned by
the Ilabour <court only by keeping in viewthe present
m sconduct, gravity thereof and not considering the past
record and past misconduct copies of which were not
supplied to the respondent and which was not form ng part
and parcel of the material on record and the past record,
unl ess the sane is nade the material on record and copies
thereof are supplied to the respondent workman, cannot be
made the basis of the order of punishnment and in this
case, admttedly, it has not been made the basis of
puni shnment of dism ssal by the conpetent authority and,
t herefore, |abour court cannot |ook into the past record.
This aspect has been exam ned by the apex court and it
was observed that when the punishment is based upon the
gravity of present msconduct and the past m sconduct
both, then, it is the duty of the conpetent authority or
the disciplinary authority to supply copy of such past
record and past misconduct to the respondent workman
alongnith the show cause notice so as to enable the
wor kman concerned to explain or to submit sonething about
the same and it amunts to giving of reasonabl e
opportunity to the respondent workman. 1In case of State
of Mysore versus K. Manche Gowda reported in AIR 1964 SC
page 506, it has been held by the apex court in para 7
and 8 of the judgnent as under:

"7. Under Art. 311(2) of the Constitution
as interpreted by Under Art. 311(2) of the
Constitution, as interpreted by this Court, a
Covernment  servant rmnust have a reasonabl e
opportunity not only to prove that he is not
guilty of the charges levelled against him but
al so to establish that the punishnent proposed to
be inmposed is either not called for or excessive.
The said opportunity is to be a reasonable
opportunity and, therefore, it is necessary that
the Government servant nust be told of the
grounds on which it is proposed to take such
action: see the decision of this Court in the
State of Assamv. Bimal Kumar Pandit(1l). |If the
grounds are not given in the notice, it would be
wel | nigh inpossible for himto predicate what is
operating on the mnd of the authority concerned



in proposing a particular punishment: he would
not be in a position to explain why he does not
deserve any punishnent at all or that t he
puni shrrent proposed is excessi ve. If the
proposed puni shnent was mainly based upon the
previous record of a CGovernnent servant and that
was not disclosed in the notice, it would nean
that the main reason for the proposed puni shnent
was w thheld fromthe know edge of the Gover nnment
servant. |t would be no answer to suggest that
every Governnent servant nust have had know edge
of the fact that hi s past record woul d
necessarily be taken into consideration by the
CGovernment in inflicting punishment on him nor
would it be an adequate answer to say that he
knew as a matter of fact that the earlier
puni shnments were inposed on himor that he knew
of his past record. This contention misses the
real point, namely, that what the Governnment
servant is entitled to is not the know edge of
certain facts but the fact that those facts wll
be taken into consideration by the Governnent in
inflicting punishment on him It is not possible
for himto know what period of his past record or
what acts or onissions of his in a particular
peri od woul d be considered. |If that fact .was
brought to his notice, he mght explain that he
had no knowl edge of the remarks of his superior
officers, that he had adequate explanation to
offer for the alleged remarks or that his conduct
subsequent to the remarks had been exenplary or
at any rate approved by the superior officers.
Even if the authority concerned t ook into
consideration only the facts for which he was
puni shed, it would be open to himto put forward
bef ore t he sai d authority many mtigating
ci rcunst ances or some other explanation why those
puni shments were given to himor that subsequent
to t he puni shnment s he had served to the
sati sfaction of the authorities concerned till
the tine of the present enquiry. He nmay have
many ot her expl anati ons. The point is not
whet her his explanation woul d be acceptable, but
whet her he has been given an Cpportunity to give
hi s expl anati on. We cannot accept the doctrine
of "presunptive know edge" or t hat of
"purposel ess enquiry", as their acceptance wll
be subversive of the principle of "reasonable
opportunity". We, therefore, hold that it is
i ncumbent upon the authority to gi ve t he
Covernnment servant at the second stage reasonabl e



opportunity to show cause against the proposed
puni shrent and if the proposed punishment is al so
based on his previous punishnents or his previous
bad record, this should be included in the second
notice so that he my be able to give an
expl anat i on.

8. Before we close, it would be necessary to

nmake one point clear. It is suggested that the
past record of a Governnent servant, iif it is
i nt ended to be relied upon for inposing a
puni shrent, shoul d be made a specific charge in
the first stage of the enquiry itself and, if it
is not so done, it cannot be relied upon after
the enquiry is closed and the report is submtted
to t he aut hority entitled to impose the
puni shnment . An enquiry against a Governnent
servant is one continuous process, though for
convenience it is done in two stages. The report
submitted by the Enquiry Oficer is only
recommendatory in nature and the final authority
whi ch scrutinizes it and inposes punishment is
the authority enpowered to inpose the sane.
VWhet her a particular person has a reasonable
opportunity or not depends, to sone extent, upon
the nature of the subject matter of the enquiry.
But it 1is not necessary in this case to decide
whet her such previous record can be nade the
subject nmatter of charge at the first stage of
the enquiry. But, nothing in law prevents the
puni shing authority from taking that fact into
consi deration during the second stage of the
enquiry, for essentially it, relates nore to the
domai n of punishnent rather than to that of
guilt. But what is essential is that the
Covernment servant shall be given a reasonable
opportunity to know that fact and neet the sane.

In view of the aforesaid decision of the apex

court, it is also necessary to consider one decision of
the apex court in case of D.K. Yadav versus Ms. J.MA
Industries Ltd. reported in 1993 (3) SCC 617. Rel evant
observations made in para 9, 10, 11 and 12 of the said
j udgrment are reproduced as under

9.1t is a fundanental rule of law that no
deci sion nust be taken which wll affect the
right of any person w thout first being informed
of the case and be given him her an opportunity



of putting forward his/her case. An order

involving civil consequences nmust be made
consistently with the rules of natural justice.
In Mohinder Singh GIIl & Anr. V. The Chi ef

El ection Conmi ssioner & Ors. [1978] 2 SCR 272 at
308F the Constitution Bench held that 'civil
consequence' covers infraction of not nerely
property or per sonal right but of civil
liberties, material deprivations and nonpecuni ary
damages. In its conprehensive connotion every
thing that affects a citizenin his civil life
inflicts a civil consequence. Bl ack's Law
Dictionary, 4th Edition, page 1487 defined civil
rights are such as belong to every citizen of the
state or country they include rights capable of
being enforced or redressed in a civil action

In State of Orissa v. Dr. (Mss) Binapani Dei &
Os., this court held that even an administrative
order which involves civil consequences nust be
made consistently with the rules of natura

justice. The person concerned nust be inforned
of the <case, the evidence in support thereof
supplied and rmust be given a fair opportunity to
neet the case before an adverse decision is
taken. Since no such opportunity was given it
was held that superannuation was in violation of
principles of natural justice.

10,1 n State of Wst Bengal v. Anwar Ali Sarkar
[1952] SCR 289, per mmjority, a seven Judge bench
held that the rule of procedure |laid down by |aw

cones as nmuch within the purview of Art. 14 of
the Constitution as any rule of substantive |aw.
In Maneka Gandhi v. Union of India,. [1978] 2

SCR 62 1, another bench of seven judges held that
the substantive and procedural |aws and action

taken under themw ||l have to pass the test under
Art, 14. The test of reason and justice cannot
be abstract. They cannot be divorced fromthe
needs of the nation. The tests have to be

pragmatic otherwise they would cease to he
reasonable. The procedure prescribed nust be
just, fair and reasonable even though there is no
specific provision in a statute or rules nade
t hereunder for showing cause against action
proposed to be taken agai nst an individual, which
affects the right of that individual. The duty
to give reasonabl e opportunity to be heard wll
be inplied fromthe nature of the function to be
performed by the authority which has the power to
take punitive or danmagi ng action. Even executive



11. The

authorities which take administrative action
i nvolving any deprivation of or restriction on
i nherent fundanental rights of «citizens, nmnust
take care to see that justice is not only done
but manifestly appears to be done. They have a
duty to proceed in a way which is free fromeven
t he appearance of arbitrariness, unreasonabl eness
or unfairness. They have to act in a nanner
whi ch is patently inpartial and neets the
requi renents of natural justice.

| aw must therefore be now taken to be

wel | -settl ed t hat procedure prescribed for
depriving a person of livelihood nmust neet the
chal | enge of Art. 14 and such |aw would be
liable to be tested on the anvil of Art. 14 and
t he procedure prescri bed by a statute or
statutory rule or rules or orders effecting the
civil rights or result in civil consequences
woul d have to answer the requirenent of Art. 14.
So it nmust be right,just and fair and not
arbitrary, fanciful or oppressive. There can be
no di stinction between a quasi-judicial function
and an adm nistrative function for the purpose of

principles of natural justice. The aimof both
adm ni strative. i nquiry as wel | as t he
quasi-.judicial enquiry is to arrive at a just
decision and if a rule of natural justice is

cal cul at ed to secure justice or to put it
negatively, to prevent m scarriage of justice, it
is difficult to see why it should be applicable
only to quasi -judicial enquiry and not to
adm nistrative enquiry. It nust logically apply
to bot h.

12. Therefore, fair play in action requires that

t he procedure adopted nust be just, fair and
reasonabl e. The manner of exercise of the power
and its inmpact on the rights of the person
af fect ed woul d be in conformty wth the
principles of natural justice. Art. 21 cl ubs
life with liberty, dignity of person wth neans
of livelihood without which the glorious content
of dignity of person would be reduced to anina

exi st ence. Wen it is interpreted that the
colour and content of procedure established by
law nust be in conformity wth the mnimm
fairness and processual justice, it would relieve
| egi slative call ousness despising opportunity of
bei ng heard and fair opportunities of defence.

Art. 14 has a pervasive processual potency and



versatile quality, equalitarian in its soul and
allergic to discrimnatory dictates. FEquality is
the antithesis of arbitrariness. It is, thereby,
concl usi vel y hel d by this Court that the
principles of natural justice are part of Art.
14 and the procedure prescribed by |aw nmust be
just, fair and reasonabl e.

Learned advocate M. Patel for the petitioner
corporation has relied wupon the past record and has
submitted that in past, fifty misconducts were commtted
by the workman and has submitted that in view of such
past record of the worknman, he cannot be continued in
service and cannot be pernmitted to deal with the funds of
the corporation which are the funds of the public
exchequer. In respect of this contention, it is
necessary to know the nature of work perforned by the
conductor. \Wile working as a conductor, one has to
recover the fares from the passengers and to issue
tickets. In what circunstances, he has to perform such
duties? He has to work during entire year, during the
rainy season of nmonsoon, wnter and then during the
summer in a bus by keeping hinself away fromhis famly
for an indefinite period. These aspects were taken into
account by the Hi gh court of Karnataka in case of KSRTC
versus B.M Patil reported in 1996 Lab I1C 109. In para
6, 7, 8,9,10, 11 and 12, it has been observed by the High
Court of Karnataka as under

6. In this case, the m sconduct for which
the extrene punishnent visited the worker 1is
causing a very negligible loss to the enpl oyer.
A serious question that arises in such cases
woul d be besides the legality of the punishment,
the norality of inposing such a severe puni shnent
as wel | . VWhile inposing a punishnent, t he
enpl oyer shoul d first consider whether the
delinquent committed the offence with intent to
make unlawful gain and to pilfer the revenue of
the enployer. Was it with intention to gain 50
paise that the worker commtted the present
m sconduct?  WAs he in such a depr aved
circunstances that he desired to nmake an illega
gain of a trivial amount of 50 paise ? What was
the nunber of passengers travelling in the bus
and is it possible that he would have accidently
omtted to issue tickets ? Is it not possible
that while he was in the process of issuing
tickets, the two persons night have boarded the



bus ? several cases we cone across, such
om ssion takes place in buses |oaded with nore
than the permtted number of passengers. Such
may be cases of human error commtted by the
Conductor while issuing tickets to passengers
travelling in a bus wth passengers nuch nore
than the permitted nunber. The disciplinary
authority should keep in mnd all facts of
probl em before it awards the extrene penalty of
di smi ssal

7. A msconduct |ike the above on several

8. That

instances is not conmitted insistentionally. It
is too much to imge that a worker woul d have
omtted to issue tickets deliberately to gain few
rupees at the risk of his job. More often, it is
due to the crowd in the bus that he mnmisses to
issue tickets than a desire by himto gain few

rupees. The castastrophe that nay befall is nore
serious than what is sought to be prevented.
First it visits the enployee. He is rendered
jobless. It generates a litigation which in the

present pattern spreads over years producing
ultimately a disgruntled enpl oyee. Actually the
real victimof any such punishnent is the famly
of the worker whose bread wi nner is jobless. The
future is rendered bleak to themand it in its
turn causes greater hardship to the society than
it intended to cure.

apart,t he nanagenent also shares

the losses in another way. Wen the worker is
di sm ssed, soneone else will have to be placed in
his place to discharge the duties. And if the
worker is ordered to be reinstated ultimately

wi th back wages, virtually there will be double
paynment. i.e. two persons would have to be paid
for a single job. [INthe case of a public sector

undertaking, the loss is passed on the conmon
man, the tax payer.

9 The question then would be in the case of

a Conductor (as in the instant case) who has a
past history, should the enployer ignore the sane
? This is a case, the renedy for which the
enpl oyer himsel f should discover and the sol ution
is not far to discover. In the case of a
ticketless traveller the managenent has designed
a nethod to curb the same by inposing fine on
t hem The object with which this is done is so
that he may not repeat travelling in the bus



wi t hout tickets. This nethod can certainly be
consi dered of inposing penalty on the Conductor
hinself who is discovered to be intentionally
pilfering the revenue of the Corporation

10. W may notice that in all these cases of

non issue of tickets, we may take note of the
fact that there are two parties joining to conmt
the mi sconduct i.e. the Conductor and t he
passenger. If the conductor wants to nake an
unl awful gain, then, he has to collect the fare
and fail to issue tickets. 1In such an event, the
passenger who boards the bus must cooperate with
the conductor. |If he has to cooperate, then, he
should be fanmiliar to the Conductor and he shoul d
agree to be a party to comit the nisconduct at
the risk of paying penalty in the event of being
caught by the inspecting staff. It is too rmuch
to imagine that the conductor wll hatch a
conspiracy to pilfer revenue of the Corporation
as and when stray passengers board the bus at
various stages. If the Conductor wants to make
an illegal gain by the omi ssion to issue tickets,
t he passenger has to be condescending party.
This is really wunlikely. Hence, the benefit of
doubt in cases of stray |apses should be that the
om ssion to issue tickets nmay be accidental

11. Hence, the disciplinary authority should

reserve the punishnent of dismissal only in
extreme cases. It is where the exercise of
di scretion by the disciplinary authority steps
in. It cannot and should not be like a robot,
its justice should be moul ded with humani sm and
understanding. it should really assess each case
on its own merit. The fact that on a past
occasion the delinquent mght have acted in a
particul ar manner does not mean that on the
particular occasion as well he would have acted
with intent to cause loss to the enployer. Each
set of facts should be decided with reference to
evi dence regarding the said allegation and those
all egation should be the basis of the decision

May be, the past conduct of the worker may be a
ground to assune that the delinquent may have had
propensity to commit the m sconduct and to assess
the quantum of punishnment to be inposed. But
that by itself cannot provide any foundation to
hold that the present conduct of the worker is a
nm sconduct .



12. In this case, adnmttedly, there is a
default numbering 146 with respect to which the
enpl oyer had occasion to inpose punishnent. This

is not a disputed fact as well. May be the
charges with respect to the above said default
woul d be innocuous or minor. |In several cases it
may not be the intention of the petitioner to
conmit any m sconduct. He m ght have admitted
t he gui |t as wel | to avoi d protracted
pr oceedi ngs. As can be seen fromthe history

sheet produced, in several cases, one or two
passengers were not issued wth tickets. One
cannot say that this was done with the intention
of gaining the noney involved. |If so, it would
be harsh to take those circunstances as wel
whi l e moul ding the punishment. But it nust be
stated that in this case that the facts clearly
spell out that the worker had been negligent in
di scharging his duties. Hence the Labour Court
will be justified in awarding full backwages to
t he worker who has shown total indifference to
his duties. "

In aforesaid decision, the workman concerned was havi ng
about 147 past nisconduct and yet the worknman was ordered
to be reinstated by the | abour court which was confirned
by t he Kar nat aka High Court while observing the
difficulties faced by the Conductor in performng duties
as a conductor and therefore, for the purpose of
high-lighting the difficulties faced by the Conductors, |
have quoted the observati ons made by the Karnataka Hi gh
Court in aforesaid decisions.

Therefore, in view of the observations made by the apex
court in respect of the past record and nature of work
performed by the conductor and also in view of the facts
of the present case, wherein it has been alleged against
the respondent herein that he recovered an anount of
Rs.8.50 ps. fromthree passengers but not issued tickets
upto the checking point, the passengers concerned had
boarded the bus from Metapura and the bus was checked at
Naval pura i.e. in between and admittedly it was not
checked at the destination place where the passengers
concerned were required to | eave the bus and the distance
bet ween the place of boarding the bus and checking point
was not so much long and the respondent was doi ng the
road booking by issuing the tickets after collecting the
fares and the way bill was found to be open. The
guestion is whether while working as such and while doing
the road booking, can it be said that there was an
i ntention to conmmi t an act of di shonesty and



m sappropriation in not issuing the tickets after

collecting the fares. The question would have been
different if the way bill would have been found to be
cl osed. It is nore so when the bus was not checked at

the destination point but was checked in between at
Naval pura after Metapura fromwhere the passengers who
were found ticketless but fares were paid had boarded.
In Iight of these facts, it cannot be said that there was

an intention of msappropriation and dishonesty as
submtted by M. Patel. The act of conductor was not
conpleted i.e. road booking was going on and tickets

were to be issued after the fares were collected and in
the nmean time, bus was checked, admttedly not at the
destination point but at Naval pura after Mehtapura. In
such circunstances, it has to be inferred and presunmed in
favour of the workman that the work of issuance of
tickets was in progress and the worknman woul d have i ssued
the tickets to those passengers who had boarded from
Met apur a. The |labour <court has considered all these
aspects of the matter and keeping in viewthe gravity of
m sconduct al | eged agai nst the worknman, the | abour court,
in exercise of the powers under section 11-A of the
Industrial Disputes Act, 1947, found that the order of
di sm ssal was harsh and disproportionate. Looking to the
findings recorded by the inquiry officer, past record was
not nade the basis for the order of dism ssal and while
passing the order of dismssal, the conpetent authority
has considered only present msconduct and this has
rightly been appreciated by the | abour court in exercise
of the powers wunder sec.11A of the Act. Once when the
order of dism ssal has been based upon the m sconduct in
guestion and at that time, the past m sconduct was not
made the basis for the purpose of inposing extrene
penalty of dism ssal, then, according to ny opinion, the
| abour court is not obliged to consider the past
m sconduct which was not nade the basis for the order of
di smssal. However, inspite of such clear position, the
| abour court has exani ned and consi dered the past record
while granting relief in favour of the workman in
exercise of the powers wunder sec. 11A of the Act and
considering the length of service of about 24 years, the
| abour court has granted reinstatenent in favour of the
wor kman.

It is a settled principle of law that at the tinme of
passing the punishnment order, it is the duty of the
authority concerned to consider certain relevant factors
like socio econonmc back ground of the workman, famly
circunstances of the worknan concer ned, conpel i ng
circunmstances to comit the misconduct, |ength of service
and then past record. IN this case, the |abour court has



rightly considered the famly circunstances of the
respondent workman and has rightly granted reinstatenent
in favour of the workman by passing the award in
guesti on.

| have exam ned the award in question. Consi dering the
subm ssions made by M. Patel, | nay make it clear that
t hese subnissions are not available to the corporation
before this court since such subm ssions were admittedly
not made by the corporation before the |abour court.
Before the I|abour <court, the corporation admttedly
remai ned silent and pointed out not hing. No objections
were raised by the corporation before the | abour court
agai nst the purshis filed by the workman for exercise of
t he powers under section 11A of the Act. The subni ssions
which are now being made before the Court were not made
by the corporation before the |abour court and the | abour
court was not having an opportunity to examne and

consi der such submi ssions. Therefore, in view of these
peculiar facts of the present case, the decisions cited
by M. Patel before this Court are not applicable on

facts and are not hel pful to the petitioner

Under section 11-A of the Act, the labour courts

and the industrial tribunals are enjoying powers to grant
appropriate reliefs in case of dismssal, discharge or
term nation of services if it is found by the |abour
court or the tribunal that the order of dismssal

di schar ge or term nation is unj ust, har sh and
di sproportionate to the <charge levelled against the
workman. In the decisions relied upon by M. Patel, one

of which is of the Single Judge and the another is that
of the Division bench of this Court, it has not been held
that in case of alleged dishonesty and ni sappropriation
powers under section 11-A of the Act cannot be exercised
by the labour <court but in both the decisions, it has
been held that in such cases, the Iabour court is
required to consider relevant factors while exercising
such powers and granting reliefs. IN this case, while
exercising such powers and granting the reliefs, the
| abour court has also considered the past m sconducts
t hough sane were not made the basis for passing the order
of dismissal by the conpetent authority. Therefore, it
cannot be said that the Ilabour court has blindly
exerci sed such powers wthout considering any facts of
the case. The apex court has held that in exercise of
such powers, the labour court can reappreciate the
evi dence which was led in the departnental inquiry. It
has also been held that the Ilabour court or the
i ndustrial tribunal as the case may be can take different
view and formdifferent conclusion than the one which has



been formed by the conpetent authority.

Thi s aspect has been exam ned by the apex court

in case of Worknen of Ms. Firestone Tyre and Rubber Co.
of India P. Ltd. versus The Managenent and ot hers
reported in A.I.R 1973 S.C. page 1227 where, in para
37 of the decision it has been held by the apex court as
under :

"37. W are not inclined to accept t he
contentions advanced on behalf of the enployers
that the stage for interference under Section 11A
by the Tribunal is reached only when it has to
consi der the punishrment after having accepted the
finding of guilt recorded by an enployer. It has
to be renenbered that a tribunal nmay hol d that
the punishnent is not justified because the
m sconduct alleged and found proved is such that
it does not warrant dism ssal or discharge. The
Tri bunal nay also hold that the order of
di scharge or dismissal is not justified because
the alleged msconduct itself is not established
by the evidence. To cone to a conclusion either
way, the Tribunal wll have to reappraise the
evi dence for itself. Utimately, it my hold
that the misconduct itself is not proved or that
the msconduct proved does not warrant t he
puni shnment of disnissal or discharge. That is
why, according to us, section 11A now gives ful
power to the Tribunal to go into the evidence and
satisfy itself on both these points. Nowthe
jurisdiction of the Tribunal to reappraise the
evi dence and conme to its conclusion enures to it
when it has to adjudicate up on the dispute
referred to it in which an enployer relies on the
findings recorded by himin a donestic enquiry,
Such a power to appreciate the evidence and cone
to its own conclusion about the gquilt or
ot herwi se was always recognized in a Tribuna
when it was deciding a dispute on the basis of
evi dence adduced before it for the first tine.
Both categories are now put on a par by Section
11A "

Therefore, considering the powers enjoyed by the

| abour court under section 11A of the Act in view of the
af oresai d deci sion of the apex court and al so considering
the entire aspects of the matter, according to ny
opinion, the |Iabour court has not committed any error
apparent on the face of the record.



Therefore, it cannot be said that the |[|abour

court has conmmitted any jurisdictional error or nateria
irregularity in directing the petitioner to reinstate the
respondent wornkan in service wthout back wages of
interimperiod. It is a clear case of due application of
mnd. No error has been committed by the | abour court in
passing the award of reinstatenent with continuity of
service which would warrant interference of this Court in
exerci se of the powers under Article 226 and/or 227 of
the Constitution of I|ndia.

In case of |10B versus |OB Staff Wrknen Union
reported in 2000 SCC Lab. and Service, 471, the apex
court has considered the scope of Art. 226/227 of the
Constitution of India and observed that the interference
with the pure findings of fact and reappreciation of
evidence is totally inmperm ssible. The High Court is not
havi ng appel | ate powers and insufficiency of evidence or
another view is possible has been held to be no ground
for interference with the order of the lower authority.
Simlarly, recently, in case of Sugarbhai M Siddiq
versus Ranmesh S. Hankare, reported in 2001-8 SCC 477
the apex court has examned the scope of powers under
Article 226/227 of the Constitution of India and has held
that the High court must ascertain whether such court or
tribunal is having jurisdiction to deal with the matter
or not and whether the order in question is vitiated by
procedural irregularity or not. In the instant case,
| earned advocate M. Patel has not been able to point
out any procedural irregularity or that the award in
guestion is vitiated by procedural irregularity. He has
al so not been able to point out that the | abour court was
not having the jurisdiction to deal with the matter.

Recently, in 2002 scope of jurisdiction under

Article 226 and/ or 227 has been exanined by the apex
court in case of Quseph Mthai and Others versus M
Abdul Khadir reported in (2002) 1 SCC page 319. In the
sai d deci si on, the apex court has held that the
jurisdiction under Article 227 of the Constitution cannot
be invoked, as a matter of right. As regards the scope
of jurisdiction under Article 227 of the Constitution of
India, it has been held that nere wong decision is not a
ground for exercise of jurisdiction under Article 227.
The apex court has held that the H gh Court may intervene
under Article 227 only where it is established that the
lower court or tribunal has been guilty of grave
dereliction of duty and flagrant abuse of power, which
has resulted in grave injustice to any party.



Recently, in case of Roshan Deen versus Preeti

Lal reported in (2002) 1 SCC 100, as regards the purpose
of powers conferred on Hi gh Court under Article 226 and
227, the apex court has observed that the purpose is to
advance justice, not to thwart it. It has been further
observed that even where justice is the by product of an
erroneous interpretation of Iaw, H gh Court ought not to
W pe out such justice in the name of correcting the error
of |aw. In para 12 of the said decision, the apex court
has observed as under

"12. W are greatly di st urbed by t he
insensivity reflected in the inmpugned judgnent
rendered by the | earned Single Judge in a case
when judicial mnd would be tenpted to utilize
all possible |legal nmeasures to inpart justice to
a man nmutilated so outrageously by his crue
desti ny. The High Court non suited him in
exerci se of a supervisory and extraordinary
jurisdiction envisaged under Article 227 of the
Constitution. Time and again this Court has
rem nded that the power conferred on the High
Court under Articles 226 and 227 of the
Constitution is to advance justice and not to
thwart it (vide State of U P. V. District
Judge, Unnao). The very pur pose of such
constitutional powers being conferred on the High
courts is that no nman should be subjected to
injustice by violating the law. The |ookout of
the High court is, therefore, not nerely to pick
out any error of law through an acadenmic angle
but to see whether injustice has resulted on
account of any erroneous interpretation of |aw
If justice becane the by product of an erroneous
view of law the H gh Court is not expected to
erase such justice in the nanme of correcting the
error of |aw"

Therefore, considering all these aspects of the

matter, according to ny opinion, there is no substance in
the petition filed by the corporation and the sane is
required to be disnmssed at the threshold. Sane is,
t herefore, dism ssed.

30.4.2002. (H K Rathod,J.)
Vyas



