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1. These Letters Patent Appeals have been directed
against the comon judgenment and order dated 1st August
1989 passed by the learned Single Judge in a group of
petitions in which the petitioners had challenged the
orders of their dismsssal from service passed by the
respondent Surat Municipal Corporation and the decision
of the Standing Committee confirmng the orders. Special
Cvil Application No. 7110 of 1997 was filed by the
Surat  Municipal Enployees (Staff) Union and the other
petitions were filed by individual enployees anongst the
nmenbers of the said Union.

2. Due to the outbreak of pneunonic plague in the
city of Surat, the Minicipal Comm ssioner, after getting
appropriate sanction from the State Government to take



speci al nmeasures, gave a call through public notices to
the enpl oyees of the Muinicipal Corporation to report for
work in view of the energency situation created by the
dangerous disease and issued a warning that defaulters
will be disnissed. Sone enployees, however, did not heed
and came to be dismissed on or around 29th Septenber
1994. On 1st Cctober 1994, the Minicipal Conm ssioner
i ssued orders that the defaulting enpl oyees who conme to
join duty after 30-9-1994 should be required to explain
their absence and in cases where the explanation is found
to be proper, they may be instructed to join. The
explanations given by the petitioners - appellants who
attenpted to join after their dism ssal orders were not
found to be acceptable and their appeals canme to be
di sm ssed by individual orders nmade by the Adninistrator
dealing with the grounds which were put forth by these
enpl oyees for trying to explain their absence. The said
Staff Union thereupon filed Special G vil Application
No. 12677 of 1994 <challenging the termnation of the
enpl oyees. During those proceedings, by an interim
direction issued on 11-7-1996, the respondent authorities
were directed to consider the representations and
contentions of these dismssed enployees and take a
decision in accordance with law in the matter

2.1Pursuant to that direction, a post-decisional

hearing canme to be given to the Union as well as each of
t he aggri eved enpl oyees who nmade the representations by
accepting t he direction of t he Court for such
post - deci si onal hearing. They were al so given a persona
hearing and ultimately, the Standing Conmittee, after
considering their representations and contentions as well
as the orders earlier nade by the Adm nistrator, found
that there was no valid ground for interfering with the
di sm ssal of these appellants - enployees. |n about four
cases wherein the explanation given was found to be
acceptabl e, the enployees were allowed to resune duty.
Thereafter, when the Special civil Application No. 12677
of 1994 cane up for hearing on 7th April 1997, the
| earned Single Judge, observing that wearlier by the
interim order, the Court had accepted the argunents of
the petitioner Union against their sumarily disnissa
made w thout being given an opportunity of being heard,
but, instead of allowing the petition at that stage,
granted an opportunity of post-decisional hearing before
maki ng final orders, held that, since the case of the
petitioners was considered by the Corporation and was
rejected by the Standing Committee, validity of the
subsequent orders nade after hearing the representations
could not be decided in that petition. It was,
therefore, held that the petitions had becone infructuous



in view of the subsequent orders and leaving it open to
the petitioners to seek remedy against the final orders
before the appropriate forum the petition was rejected.
Thereupon, the petitioners filed a group of petitions,
fromwhi ch the present appeals arise.

2.2The learned Single Judge, by his judgenent and
order dated 1st August 1998, holding that an appropriate
post - deci sional hearing was given to these enpl oyees and
observing that, in the facts and circunmstances of the
case, it was not reasonably practicable to give each of
them an opportunity of hearing or showi ng cause in Vview
of the fact that, as announced by the public notice dated
25-9- 1995, t he situation was very grave and the
sanctioned | eave of all the enployees who had taken it
was cancel |l ed and without any exception, the entire staff
was required to resume duty, failing which their services
were to be termnated, found that, in such a situation
when the administration was engaged in saving hunman |ife,
it was not practicable to hold enquiry against persons
who had no sense of duty. It was also held that the
petitioners had accepted the post-decisional hearing by
submitting their representations and having obtained

orders on nerit, t hey cannot now contend t hat
pre-deci sional hearing should have been given. Moreover,
there was no illegality conmtted in the post-decisiona

hearing. The learned Single Judge took note of the fact
that the Adm nistrator had considered the representations
of the enployees in their appeals and reinstated four
where he found the explanations to be accept abl e.
Thereafter, the matter was again considered by the
Standi ng Committee pursuant to the Court direction where
liberty was given to the petitioners to make witten

subm ssions. After considering all representations and
after heari ng the parties, the Standing Conmttee
rejected the representations of the petitioners. The

| earned Single Judge then proceeded to consider each
i ndi vi dual case of the petitioners and out of the group
of petitions, allowed four petitions, directing the
respondents to re-consider their case, while disnissing
the other petitions. The |earned Single Judge, after an
el aborate analysis of the facts from the record, found
that there was nothing objectionabl e agai nst the decision
taken by the Standing Committee confirmng the orders of
dismissal of the petitioners who are t he pr esent
appel | ant s.

3. Three | earned counsel have addressed us on behal f

of the appellants adopting each others arguments and the
fourth adopted their argunments. |t has been contended on
behal f of the appellants that there was no pre-decisional



hearing given as required by the provisions of section
56(3) of the Bonmbay Provincial Minicipal Corporation Act,
1949 (hereinafter referred to as "the said Act') and the
post - deci si onal hearing cannot cure that defect. It was
argued that the provisions of clause (b) of the proviso
to sub-section (3) of section 56 of the said Act were not
attracted in the instant case, because, the conpetent
authority had not recorded any satisfaction that it was
not reasonably practicable to give an opportunity of
showi ng cause to these enployees. It was submitted that
reasonabl e opportunity to show cause would inply a
full-fledged hearing, for which such post-decisiona
consideration of representation cannot be a valid

substitute. It was al so argued that, from the
ci rcunst ance of energency, no such satisfaction can be
inferred unless specifically recorded in witing. It was

contended that the circular issued on 1-10-1994 was
di scrimnatory since those who reported after 1-10-1994
were allowed to explain and join, while those who were
al ready di smssed, were not pernmitted to join. It was
argued that unless an enpl oyee becane violent or lunatic,
hearing could not be dispensed with wunder the said
proviso to section 56(3) of the Act. It was further
argued that, wunder proviso (b) of section 56(3) of the
Act, the authority should nmake a nention in the order
i mposi ng puni shment about the satisfaction that it was
not possible or practicable to give an opportunity to
show cause and therefore, a post-decisional opportunity
could not <cure that defect of non-recor di ng t he
satisfaction in the dismssal order. It was subnmtted
that the respondent had not shown from the record that
any such satisfaction had been reached. Mreover, such
satisfaction was required to be separately recorded in
each case. It was then argued that, even after
re-consi deration of the representations in the so called
post - deci si onal hearing, the respondent did not give any
finding on the reasons put forth by the enployees for
their absence by giving any cogent ground and had j ust
uphel d the earlier dismssal orders, the defect of which
could not get cured by such post-decisional hearing. It
was subnmitted that even during the post - deci si ona
hearing, no show cause notice was given setting out the
charges against these enployees and no naterial was
pointed out to the enployees on the basis of which they

were required to answer the charges. Therefore, no
ef fective post-decisional hearing was given to justify
the summarily disnissal of these enployees. It was

contended that the declaration of emergency in the city
under section 62 of the said Act could apply only to the
services which were enunerated as essential services in
the Rules and did not apply to all services of the



Muni ci pal corporation. Therefore, the insistence on the
enpl oyees to report to duty would apply only to those
bel onging to the enunerated essential services and not to
t he appel | ants.

3.11n support of their contentions, the |earned
counsel for the appellants placed reliance on the
foll owi ng deci si ons

[a] The decision of the Suprene court in Swadesh
Cotton MIIs v. Union of India, reported in AR
1981 SC 818 was cited for the proposition that
the general principle - as distinguished from an
absolute rule of uniformapplication - seens to
be that where a statute does not, in ternms,
excl ude this rul e of prior hearing but
contenpl at es a post-deci sional hearing anounting
to a full review of the original order on nerits,
t hen such a statute would be construed as
excluding the audi alteram partem rule at the
pre-deci sional stage. Conversely, if the statute
conferring the power is silent with regard to the
giving of a pre-decisional hearing to the person
af fected and the adm ni strative deci sion taken by
the authority involves civil consequences of a
grave nature, and no full review or appeal on
nerits against that decision is provided, courts

will be extremely reluctant to construe such a
statute as excluding the duty of affording even a
m ni mal hearing shorn of all its formal trappings
and dilatory features at the pre-deci si ona
stage, unless, viewed pragmatically, it would
paral yse the adm nistrative process or frustrate
the need for utnost pronptitude. It was observed

that, in short, this rule of fairplay nmust not be
jettisoned save in very exceptional circunstances
where conpul sive necessity so denands, and that
the Court must meke every effort to salvage this
cardinal rule to the naxinmum extent possible,
with situational nodifications. But the core of
it must, however, remain, nanely, that the person
affected must have reasonable opportunity of
bei ng heard and the hearing must be a genuine
heari ng and not an enpty public relations
exerci se.

[b] The decision of the Suprenme Court in Institute of
Chartered Accountants of India v. L. K. Rat na,
reported in AIR 1987 SC 71, was cited to point
out that where allegation of m sconduct agai nst
Chartered Accountant were nade, it was held that



[c] The

[d] The

[e] The

a nenber of the institute of the Chartered
Accountant of India accused of msconduct was
entitled to a hearing by the Council when, on
receipt of the report of t he Di sci plinary
Conmittee, it proceeds to find whether he is or
is not guilty.

deci sion of the Supreme Court in K I.Shephard

v. Union of India, reported in AIR 1988 SC 686,
being a case in which on anmal ganati on sonme of the
enpl oyees of the banki ng conpany were intended to
be excluded, was cited to point out that the
Supr ene Court hel d t hat t here was no
justification to hold that the rules of natura

justice had been ousted by necessary inplications
because of the time frane prescribed under the
Banki ng Regulation Act, and that there was no
justification to think of a post - deci si ona

heari ng. It was held that there was no
justification to throw such enployees out of
enpl oyment and then give them an opportunity of
representati on when the requirenent was that they
should have the opportunity as a condition
precedent to action. It was observed that it is
conmon experience that once a decision has been
taken, there is a tendency to uphold it and the
representation nmay not really yield any fruitfu

pur pose.

decision of the Suprenme Court in Jashwant

Singh v. State of Punjab, reported in AR 1991
SC 385 was cited for the proposition that the
decision to dispense wth t he depart nent al
i nquiry cannot be rested solely on the ipse dixit
of the concer ned aut hority. When t he
satisfaction of the concerned aut hority is
guestioned in a Court of law, it is incunbent on
t hose who support the order to show that the
satisfaction is based on certain objective facts
and is not the outcone of the whimor caprice of
the concerned officer.

decision of the Supreme Court in Union of

India v. TulsiramPatel, reported in AIR 1985 SC
1416 was cited for the proposition that, before
denying a government servant his constitutiona

right to an inquiry, the first consideration
would be whether the conduct of the concerned
government servant is such as justifies the
penalty of dismssal, renoval or reduction in
rank. Once that conclusion is reached and the



[f] The

[g] The

[h] The

condition specified in the relevant clause of the
second proviso is satisfied, that proviso becones
applicable and the governnent servant is not
entitled to an inquiry.

deci sion of the Supreme Court in K C Joshi v.

Union of India, reported in AIR 1985 SC 1046 was
cited for the proposition that, where an enpl oyee
who was a protected workman and an active worker
of the trade union, was renmoved from service on
t he ground of his unsatisfactory work and
unsuitability without an inquiry in accordance
with the principles of natural justice and it was
f ound from the facts that, the charge of
unsuitability was either cooked up or conjured up
for a collateral purpose of doing away wth the
service of an active Trade Union worker, who
because of his activities became an eye sore; it
was held that the termi nation of services could
not be said to be legal, valid or justified.

deci sion of the Supreme Court in Jai Shanker

V. State of Rajasthan, reported in AIR 1966 SC
492 was cited to point out that, in a case where
t he Regul ati ons i nvol ved a punishnent for
overstaying one's |l eave and the burden is thrown
on the incunbent to secure reinstatenent by
showi ng cause, the Suprene Court held that,
though it is true that the Governnent nay visit
the punishnent of discharge or removal from
service on a person who has absented hinsel f by
overstaying his leave, it did not think that the
CGovernment can order a person to be di scharged
fromservice without at least telling him that
they propose to renmove him and giving himan
opportunity of show ng cause why he shoul d not be
renmoved

deci sion of the Suprene Court in Deokinandan

Prasad v. The State of Bihar, reported in AIR
1971 SC 1409 was cited for the proposition that,
though the service rule prescribed automatic
term nation of service for continuous absence for
five years, an order passed to that effect
wi t hout giving opportunity to Governnent servant
of fends Article 311 of the Constitution. It was
noted in paragraph 25 of the judgenent that the
conti nuous absence fromduty for over five years,
apart fromresulting in the forfeiture of the
office also ampunts to m sconduct under Rule 46
of the Pension Rules disentitling the sai d



[i] The

[i] The

[k] The

officer to receive pension. It was admtted by
t he respondents that no opportunity was given to
the petitioner to show cause against the order
proposed. It was therefore held that the order
was in clear violation of Article 311 of the
Constitution and it was quashed even on that
ground al so. Earlier in paragraph 22 of the
judgenent, the Supreme Court found that the
circunstances clearly showed that the petitioner
could not be considered to have been conti nuously
absent fromduty for over five years during the
period referred to therein and the order was
guashed on that ground.

deci si on of t he Supr ene Court in
C. L. Subr amani am v. The Collector of Custons,
reported in AR 1972 SC 2178 was cited for the
proposition that the procedural guarantee under
Article 311 of the Constitution was a val uable
one and breach of that guarantee vitiates the
inquiry.

deci sion of the Suprene court in Nepal Singh

v. State of U P. reported in AIR 1984 SC 84 was
cited to point out that, in a case where
term nation of service of temporary Sub I nspector
of Police was found to be on wunsatisfactory and
vague ground, the Court held that the order was
liable to be quashed.

deci sion of the Suprenme Court in The Managi ng

Director, U P. Wirehousing Corporation v. Vijay
Nar ayan Vaj payee, reported in AIR 1980 SC 840 was
cited to point out that, in case of an enployee
of the Warehousi ng Corporation, the Suprene Court
has held that the enploynment of the respondent
enpl oyee was a public enpl oyment and t he
statutory body - the enployer - could not
term nate the services of its enployee without
due enquiry in accordance wth the statutory
Regul ations, if any in force, or in the absence
of such Regul ations, in accordance with the rules
of natural justice. It was held that the Court
woul d presune the existence of a duty on the part
of the dismssing authority to observe the rules
of natural justice, and to act in accordance with
the spirit of Regulation 16, which was then on
the anvil and cane into force shortly after the
i mpugned dism ssal. The rules of natural justice
in the circunstances of the case, required that
the respondent should be given a reasonable



[1] The

[M The

[n] The

opportunity to deny his guilt, to defend hinself
and to establish his innocence which neans and
includes an opportunity to cross-examne the
wi t nesses relied upon by the Corporation, and an
opportunity to lead evidence in defence of the
charge, as also a show cause notice for the
proposed puni shnent.

decision of the Suprenme Court in Ravindra

Kumar M shra v. U P. State Handl oom Cor poration
Ltd., reported in 1987 (Supp) SCC 739 was cited
to point out that, in a case where U P. State
Handl oom Cor poration was the enployer, it was
held by the Supreme Court that the enpl oyees of
the Corporation are entitled to protection under
Part 111 of the Constitution and hence, since the
Corporation had nmde service rules on par with
Article 311(2), its enployees were entitled to
the benefits of the principles underlying Article
311(2), as interpreted by Supreme Court in
various decisions. It was held that the Rule 68
of the Corporation's Service Rules was al nost on
par with the protection contenplated by Article
311(1), and yet no inquiry as required by Rule 68
was made on nmerits. On merits, it was held the
enpl oyee was a tenporary servant and had no right
to the post and the order chall enged was an order
of termination in innocuous terms and did not
cast any stignma and was, therefore, not open to
chal | enge.

deci sion of the Supreme Court in D K Yadav

v. J.MA Industries Ltd., reported in Xl (2)
G L. H 174 was cited to point out that, in a
case where adnittedly no opportunity was given to
the appellant and no inquiry was held before
termnating the services of the appellant, the
Supreme Court held that there can be no
di stinction between a quasi-judicial function and
an admnistrative function for the purpose of
principles of natural justice, and that both are
ainmed at arriving at a just decision. The
i mpugned term nation was, therefore, held to be
violative of the principles of natural justice.

decision of the Suprene Court in H L. Trehan
v. Union of India, reported in AIR 1989 SC 568
was cited for the proposition that, any arbitrary
or whinsical exercise of power prejudicially
affecting the existing conditions of service of a
CGovernment servant wll offend agai nst t he



[0] The

[p] The

provision of Article 14 of the Constitution. It
was hel d that the post-decisional opportunity of
hearing does not subserve the rules of natura
justice. The authority who enbarks upon a
post -deci sional hearing wll naturally proceed
with a closed mind and there is hardly any chance
of getting a proper consi deration of t he

representation at such post - deci si ona
opportunity. In this case, the nmanagenent of
Caltex Gl Refining (lndia) Ltd. (CORIL) to
whi ch managenent of the Undertaking of Caltex
(I'ndia) Ltd. had been transferred altered the
conditions of service of the staff of the Caltex
(I'ndia) Ltd. to their disadvantage w thout

gi ving them an opportunity of being heard, and it
was held that the order altering the conditions
was |liable to be set aside.

deci sion of the Suprene Court in S L.Kapoor

V. Jagnohan, reported in AIR 1981 SC 136 was
referred to for the proposition t hat t he
principl es of nat ur al justice know of no
exclusionary rul e dependent on whether it would
have made any difference if natural justice had
been observed. The non-observance of natura
justice is itself prejudice to any man. It was
held that the requirenents of natural justice are
met only if opportunity to represent is given in
vi ew of proposed action. The demands of natura
justice are not met even if the very person
proceeded against has furnished the information
on which the action is based, if it is furnished
ina casual way or for sone other purpose. The
person proceeded agai nst nust know that he is
being required to neet the allegations which
mght lead to a certain action being taken
agai nst him That was a case of supersession of
Muni ci pal Committee under the provisions of the
Punjab Municipal Act, and it was held that the
opportunity should be given to Committee before
an order of supersession is passed against it.

decision of this Court in Dr. S. C Kaushik v.

Union of India, reported in XXI GL.R 997 was
cited to point out that, in a case where nedica
of ficer who was serving for nore than five years
was replaced by a fresh recruit and both had not
passed the selection examnation, it was held
that the inpugned term nation was discrimninatory
and violative of Articles 14 and 16 of the
Constitution and the rule of “last come first go



shoul d be observed.

[a] The decision in Mohd. Magbool v. State of Jammu

and Kashmir, reported in 1998 (4) SLR 114 was
cited to point out that the |learned Single Judge
of the Jammu and Kashmir H gh Court has held
that, it is well settled that the gravity of the
activities of the delinquent did not furnish a
justification for taking away for constitutiona

guarantee of enquiry for removing him from
servi ce. It was observed that that the severity
or the gravity of the allegations agai nst himnmay
warrant renmoval fromservice. But, the gravity
and seriousness of the allegations does not
furnish basi s for doi ng away with t he
constitutional guarantee of an inquiry.

4. The | earned counsel appearing for the respondent

Corporation, supporting the reasoning of the |earned
Si ngl e Judge, argued that there was no dispute over the
fact that the appellants had renmmi ned absent during the
crucial period when by public notices, the Minicipa
Corporation had called wupon themto report for duty in
vi ew of the epidenmic and therefore, there was no question
of inquiring into the admitted fact of the absence of
t hese appel |l ants. The only question on which they could
claiman opportunity of being heard was to justify their
absence and on that aspect, the appellants were given
anpl e opportunity to explain their absence earlier before
t he Adm ni strator who nade speaking orders in each case
and found that the present appellants did not have any
justifiable reason to remmin absent. It was submitted
that such appeal could be entertai ned under section 56(4)
of the said Act against the order of dismssal and since,
at the relevant tinme, the Adninistrator who was in power,
he had exercised the appellate jurisdiction of the
Standing comittee and dismissed the appeals of these
appel | ant s. Thereafter, again, at the instance of this
Court, these appellants had nmde their representations
and witten subnissions before the Standing Conmittee and
the Standing Comrittee, after giving them an opportunity
of a per sonal heari ng and consi deri ng their
representations and the orders nmde earlier by the
Admi ni strator, found in cases of these appellants that
there was no justification to interfere with the orders
of their dismssal. It was argued that an effective
post - deci si onal heari ng was accordingly given and
therefore, the appellants cannot conplain against the
di smissal orders on the ground that no pre-decisiona
hearing was given. It was also argued that, admttedly
these appellants did not report pursuant to the public



notices repeatedly issued by the Muinicipal conmi ssioner
and no explanation was given by them before their orders
of dismssal were issued. However, on the basis of the
circular dated 1-10-1994, in cases where the explanations
were found to be justifiable, the enployees were all owed

to resunme. It was subnitted that, that was a genera
circular applicable to all cases and there was no
guestion of discrinmnation against those who wer e
di sm ssed earlier. It was submitted that, in all cases,

di smssal orders were already nade on and prior to
30-9-1994 and the circular was applicable to all the
enpl oyees who cane thereafter and explained their absence
to the satisfaction of the concerned authority. It was
submitted that the |I|earned Single Judge had consi dered
the cases of each of these appellants and found that they
had not put forth any justifiable ground for their
absence and therefore, the Standing Conmittee's decision
confirmng the order of their dismssal after t he
post -deci sional hearing warranted no interference in

their cases. It was submtted that the contention on the
basis of section 62 of the said Act was never raised
bef ore. In any event, it had no substance, because, not

only a notification under section 62 of the Act was
i ssued by the State Governnent declaring energency in the
city, but notification under section 319 of the said Act
was al so sinultaneously issued, enabling the Minicipa
Conmi ssioner to take special neasures to cope up with the
energent situation that had arisen due to the spread of
danger ous di sease in the city.

4.11n support of his contentions, the | ear ned
counsel for the respondent - Corporation cited the
foll owi ng decisions :-

[a] The decision in Aga Tellis v. Bonbay Minicipa
Corporation, reported in (1985) 3 SCC 545 was
cited to point out that since an opportunity to
the petitioners to show cause why encroachnents
were conmitted by themon the pavenents shoul d
not be removed, which was deni ed by t he
Conmi ssi oner was granted by the Court in an anple
nmeasure, and both the sides had made their
contentions el aborately on facts as well as on
law, the Court did not direct the Minicipa
Conmi ssioner to afford such opportunity to the
petitioners again.

[b] The decision of the Suprene Court in Union of
India v. TulsiramPatel, reported in (1985) 3
SCC 398 was cited for the proposition that the
second proviso to Article 311(2) was based on



public policy and was in public interest and for
public good. It was held that the audi alteram
partem rule of natural justice having been
expressly excluded under Article 311(2), there is
no scope for re-introducing it by a side door to
provide once again the same inquiry which the
constitutional provi si on had expressly
pr ohi bi t ed.

[c] The decision of the Supreme Court in Jayantil al

Rat anchand Shah  v. Reserve Bank of India,
reported in (1996) 9 SCC 650 was cited to point
out that the Supreme Court in paragraph 16 of its
judgenent held that, even if it proceeded on the
assunption that such an opportunity of persona
hearing was inperative to conply with the rules
of natural justice, the petitioner cannot raise
any grievance on that score for the appellate
authority gave them such an opportunity before
di smi ssing the appeal

[d] The decision of the Supreme Court in Syndicate
Bank v. GCeneral Secretary, Syndicate Bank Staff
Associ ation, reported in AR 2000 SC 2198 was
cited to point out that, in a case where notice
was sent on the correct address of delinquent,
but was refused as per the postal endorsenent,
the Supreme Court held that a clear presunption
arose in favour of the enployer and against the
del i nquent . This decision was perhaps referred
to because of the argunent that sonme of the
petitioners were not personally served with the
noti ce which was given to their relatives in the
house.

[e] The decision of the Supreme Court in Liberty Gl
MIlls v. Union of India, reported in (1984) 3
SCC 465 was cited for the proposition that an
opportunity to be heard may necessarily have to
be post-deci sional where the danger to be averted
or the act to be prevented is inmnent or where
the action to be taken can brook no del ay.

5. The Collector of Surat, on the basis of the

report of the Minicipal Conmi ssioner dated 22nd Septenber
1994, by his Notification No. 407/9/94 dated 23rd
Septenber 1994, had declared the nunicipal area of the
city of Surat prone to pneunonic plague. On the basis of
further information, the Collector, in exercise of powers
under the Epidemc D seases Act, 1897, declared the
entire area of the Surat Municipal Corporation as



affected by plague and the declaration was to be
effective till 30-11-1994. Thi s decl arati on was
published in the newspapers on 25th Septenmber 1994.
Under section 2 of the Epidem c Di seases Act, 1897, when
at any tine the State Governnent is satisfied that the
State or any part thereof is visited by, or threatened
wi th, an outbreak of any dangerous epiden c di sease, the
State CGover nrrent , if it thinks that the ordinary
provisions of the law for the tine being in force are
insufficient for the purpose, may take, or require or
enpower any person to take, such neasures and, by public

noti ce, prescribe such tenporary regulations to be
observed by the public or by any person or class of
persons as it shall deem necessary to prevent the

out break of such disease or the spread thereof, and nay
determine in what manner and by whom any expenses
incurred (including conpensation if any) shal | be
def rayed.

6. In the public notice dated 23rd Septenber 1994

appearing in the ||ocal newspapers dated 24-9-1994, the
Muni ci pal Commi ssioner inforned the officers / enpl oyees
of the Municipal Corporation that, on 24-9-1994 and
25-9-1994, though holidays, all the offices / departnents
of the Municipal Corporation would be open in connection
with the work relating to the epidemic situation. All
the officers / enployees were called upon to renain
present for duty and were warned that action will be
t aken agai nst officer / enployee who did not report.

7. The Muni ci pal Conmi ssioner, Surat, by his notice

dated 24-9-1994 published on 25-9-1994 in the newspapers
drawi ng specifically the attention of the officers and
enpl oyees of the Minicipal Corporation notified that, in
the context of the plague which was spreading in the city
of Surat, the nunicipal services were declared as

essential services with imediate effect. Al the
enpl oyees who had not reported for duty till then, were
strictly instructed to report for their duties. They
were warned that severe punitive action i ncl udi ng
di smissal will be taken against the defaulters.

8. Again by public notice dated 25th Septenber 1994
published on 26th Septenber 1994, the enpl oyees of the
Corporation were called upon to imediately report for
their duties wthout fear since adequate arrangenents
were made for their safety. This notice was issued
jointly by the Minicipal Comm ssioner, President of the
Surat Municipal Corporation, and the President and Vice
Presi dent of the Surat Municipal Myjdoor Union.



9. The State Governnent, on 25th Septenber 1994, on

t he proposal of the Minicipal Conm ssioner contained in
his letter dated 24-9-1994 to declare the services of the
nmuni ci pal enpl oyees as essential services due to outbreak
of plague in the city, was of the opinion that the
stoppage or the cessation of the performance of any of
t he nmuni ci pal services nentioned in Chapter 1V of
Schedule A of the said Act will be prejudicial to the
safety or health and the maintenance of such services
essential to the life of the comunity in the city,
declared wunder section 62 that, "energency exists in the
city of Surat" and that, in consequence, no nmenber of the
essential service and all types of service under the said
Act shall for 90 days begi nni ng from 25-9-1994,
notwithstanding any law for the tinme being in force or
any agreenent, w thdraw or absent hinself fromthe duties
except in case of illness or accident disabling him from
the discharge of his duties, or neglect or refuse to
performhis duties or willfully performin an inefficient
manner .

10. It is significant to note that, on 25-9-1994, the
Government sinultaneously with the notification under
section 62 of the said Act issued another order (No.
SMC- 1894- 1560- P dat ed 25-9-1994), taking note of the fact
that the Municipal commissioner for the city of Surat was
of the opinion that the ordinary provisions of the Bonmbay
Provi ncial Municipal Corporation Act, 1949 and the Rul es
made t hereunder, or any other law for the tine being in
force were insufficient for the purpose of preventing an
out break of plague, and acting in exercise of the powers
conferred under sub-section (1) of section 319 read with
sections 316, 317 and 318 of the said Act, authorised the
Muni ci pal comni ssioner to take such special neasures and
pass tenporary orders as are specified in Rule 53 of
Chapter XIV in Schedule Ato the said Act, as he shal
deem necessary to prevent an outbreak of the said decease
and to issue direction to the hospitals including private
hospitals to keep the hospitals / dispensaries / nursing
hones etc. open and to treat persons seeking nmedica
hel p. The above sanction was granted in favour of the
Muni ci pal Comni ssioner and was to remain in force upto
31st COctober 1994. The Conmi ssioner was thus fully arned
to take all the suitable neasures for prevention and
spread of the disease in the city of Surat.

11. On issuance of the notification under section 62

of the Act, declaring that energency exists in the city
of Surat due to outbreak of plague and the aforesaid
notification issued under section 319 of the said Act
enpowering Municipal Conmi ssioner to t ake speci al



neasures to prevent the spread of the epidemc, a public
noti ce was issued on 27th Septenber 1994 by the Minicipa
Conmi ssioner in the newspapers referring to t he
notifications and warning the enployees who had not

reported despite the earlier requisitions that, if they
did not nowreport, they will have to be dism ssed from
servi ce.

12. As provided by section 67(3) of the said Act, the
entire executive power for the purpose of carrying out
the provisions of the said Act and of any other Act for
the tine being in force which inposes any duty or confers
any power on the Corporation vests in the Conmi ssioner
subject to the provisions of the said Act. Therefore,
t he Muni ci pal Commi ssioner in discharge of the obligatory
duties of the Corporation can issue executive direction
cancelling |eave of the enployees and requiring themto

i mediately report for duty, in the drive of t he
Corporation to prevent the disease fromspreading and to
provide nedical relief to the public of the city. The

enpl oyees had sufficient notice through the nedia that
the | eave of all enployees, who had got it sanctioned,
was cancelled and that every enployee was required to
report to duty in view of the emergency notified, and
that failure to do so would entail dismissal from
service. Therefore, the enployees had a fair opportunity
to respond imrediately to the executive directions of the
Muni ci pal Commi ssioner and they knew that failure to
report would entail their dismissal. It is not possible
to accept the contention that these appellants were not
aware of these public announcenments which were issued in
t hree newspapers, as stated by |earned counsel appearing

for both the sides. It woul d be reasonable to assune
t hat such announcenents woul d al so have been carried as
news in the nedia. In any event, individual notices

coul d not have been issued in such situation of such
energency where all the absent enpl oyees were required to
be ordered to duty.

13. It wll also be seen from the provisions of

sections 315 to 319 of the said Act that the Commi ssioner
has been invested with wi de powers to cope up wth the
situation of outbreak of any dangerous disease. Under
section 319 of the Act, it is provided that, in the event
of the city being at any tinme visited or threatened with
an outbreak of any dangerous disease, or in the event of
any infectious disease breaking out or being likely to be
i ntroduced into the city anobngst cattle, including under
this expression sheep and goats, the Conmi ssioner, if he
thi nks that the ordinary provisions of this Act and the
Rules or of any other law at the tine in force are



insufficient for the purpose, may, with the sanction of
the State Government - (a) take such special neasures,
and (b) by public notice prescribe such tenporary orders
to be observed by the public or by any person or class of
persons, as are specified in the rules and as he shal
deem necessary to prevent the outbreak of such di sease or
the spread thereof. Rule 53 of Chapter XIV in Schedule A
to the said Act provides that the special neasures to be
taken and tenporary regulations to be made by the
Conmi ssi oner under section 319 may include any of the
matters enunerated thereunder in sub-clauses (a) to (j),
whi ch include nmedi cal exam nation of persons. These
provisions, apart from section 62 of the said Act,
clearly enmpowered the Municipal Conmissioner by the
sanction of the State Government which, as noted above,
was given in the present case by a separate notification
dated 25-9-1994 of the State Governnent, to conpel the
enpl oyees to report to duty as that was obviously
necessary to prevent the spread of the dangerous di sease
whi ch was assuming epidenic form This power stands
i ndependent of section 62 of the said Act and the
argunent on the basis of the notification under section
62 ignoring the other notification issued by the State
Government under section 319 read with Rule 53 of Chapter
XIV in Schedule A to the Act, is msleading and
nm sconcei ved.

14. The contention that section 319 of the Act
enpower s the Muni ci pal Conmi ssioner to take neasures only
to prevent the dangerous disease ampbngst the cattle
i ncluding sheep and goats, which was seriously urged by
the | earned counsel for the appellants, is not at al
warranted by the wordings of section 319. The use of
disjunctive “or' shows that the Comm ssioner can take
special neasure on outbreak of any dangerous disease or
in the event of any infectious disease breaking out in
the city. There is no reason why humans and cattle
cannot co-exist in a statutory provision which ains at
t aki ng neasur es to prevent outbreak of spread of
i nfectious disease in the city. Merely because there is
also nmention of disease |likely to be introduced into the
city anmongst cattle including sheep and goats, one cannot
junp to the conclusion that the provision is intended to
prevent disease anongst the cattle only and not anobngst
the inhabitants of the «city. The opening words of
section 319, "In the event of the city being at any tine
visited or threatened with an outbreak of any dangerous
disease, or in the event of any infectious disease
breaking out ..... ", clearly refer to the outbreak of the
di sease anongst the inhabitants of the city, and not
cattle of the city referred in the third disjunctive "or



being likely to be introduced into the <city anobngst
cattle" which only neans that special neasures nay be
taken by the Minicipal Comm ssioner not only to deal with
t he t hreat ened out break of any dangerous di sease or any
i nfecti ous disease breaking out, but he nay al so take
nmeasures to prevent spread of such infectious disease
which is Ilikely to be introduced anpongst cattle in the
city. The enphasis of the provision is on taking al
neasures to prevent outbreak of dangerous disease in the
city and to prevent infectious disease from spreading,
and not on sheep and goats, who nay al so be protected
fromthe dangerous di sease which my be Ilikely to be
introduced in the city cattle. The special neasures of
the nature indicated in Rule 53 of Chapter XV of
Schedule A read with section 319 of the Act exposes the
hol | owness of the contention of the | earned counsel for
the appellants that the special neasures under section
319 of the Act are meant for cattle only, and not for
human bei ngs.

15. There can be no dispute about the fact that the

situation in the city of Surat was very grave due to the
outbreak of plague and it denanded inmedi ate attention
It is an obligatory duty of the Municipal Conmi ssioner
under section 63(21) of the Act to make reasonabl e and
adequat e provi sion, by any means or neasures which it is
lawfully conpetent to use or to take, for preventing and
checking the spread of dangerous disease, and, under
section 63(24) to fulfill any obligation inposed by or
under this Act or any other law. Under section 63(6) of
the Act, it is wequally obligatory on the part of the
Corporation to construct or acquire and maintain public
hospitals and dispensaries, including hospitals for the
i solation and treatment of persons suffering or suspected
to be infected with a contagious or infectious disease
and carry out other neasures necessary for public nmedica
relief. The Muinicipal Corporation, by its very nature of
corporate personality, has to exercise this obligatory
function through its officers and enployees. The
obligations of the Corporation are the duties of the
of ficers and enpl oyees who are engaged to di scharge these
functions. Therefore, the power to conmand the officers
and enployees to discharge the obligatory functions of
providing public medical relief, maintaining public
hospitals and dispensaries and taking all steps for
preventing and checki ng spread of a dangerous disease, is
implicit inthe obligatory duties of the Corporation
which can be effectively discharged only by commandi ng
the officers and enpl oyees entrusted with such duties to
do their work. In the energency situation of the
outbreak of epidemic, it becones the duty of t he



Cor porati on to ensure presence of the staff for
fulfillment of its statutory obligations towards citizens
and other persons who are in its territorial limts.
Therefore, the contention that since the "essentia

services" referred in Chapter V of the Act are only those
whi ch are enunerated in Chapter 1V of Schedule A to the
Act, and that these enployees could not therefore have
been di sm ssed on the ground of absence on the basis of
the notification under section 62 of the Act, is wholly
m sconcei ved. The alarm ng situation that had arisen due
to the outbreak of plague in the city warranted special
nmeasures including those enunerated in Rule 53 of Chapter
XIV in Schedule A to the Act under the notification
i ssued by the State Governnent under section 319 of the
Act on 25-4-1994 by which the proposal of the Minicipa

Corporation was sanctioned, as a result of which, al

nmuni ci pal services becane essential services as a speci al
nmeasure taken under section 319 read with Rule 53 of the
said Act. Wen epidem c breaks out and the fundanental
duty of the Corporation is to prevent and check the
spread of dangerous di sease and to provide public nedica

relief, maintain hospitals and di spensaries, it becones
the basic duty of each officer and enployee of the
Corporation to answer the call of duty and report for
wor K. In blatant disregard of such basic official duty
and ignoring the commands of the Minicipal conmm ssioner
to report imediately, these appellants abstained from
work in a situation where they were needed npbst and then

after the dust started settling, slowy energed with | ane
excuses of illness like malaria fever with which many of
them were suddenly afflicted, and so nany of them at the
same time, started suffering frombronchitis and typhoid,
as per their version. Al these cases have been
scrutini sed nmore than once and found to be just sinple
excuses for the grossest dereliction of duties in a
situation so grave. No institution can function if in
such trying nmonents the officers and enpl oyees manning it
run away fromtheir duties despite the frantic commands
i ssued to themto resunme work. They should be happy with
their disnmissal and remain secured in the safety of their

house rather than betray the nmunicipal institution and
t he peopl e whom it is intended to serve. Havi ng
abandoned their work and alienated the institution

despite repeated public warnings to themto report for
duty, which constituted a fair chance to them to report
and avoid penalty, they deliberately abstained, justify
their disnissal fromservice. Any liberal approach on
the quantum of punishnent would, in the circunstances,
amount to grossly underm ning the public interest which
the Corporation was obliged to | ook after under section
63(6) and 63(21) of the said Act and will be a glaring



i nstance of msplaced synpathy at the cost of interest of
the public, enboldening such public enployees to ignore
their duties in the hour of crisis and shield thenselves
behi nd such judicial precedent.

16. Thus, the Municipal Corporation, even apart from

the notification under section 62 was fully enpowered to
ordering the absentee officers and enpl oyees to report to
duty or face dismissal, as a special nmeasure to deal with
the outbreak of plague and keep the nunicipal hospitals
and dispensaries working and provide public nedical
relief whi ch was the obligatory function of the
Corporation wunder the provisions of the sai d Act
exerci sable by the Minicipal Comm ssioner, who is vested
with the entire executive power for the purposes of
carrying out the provisions of the said Act, under
section 67(3) thereof.

17. In the above background, the contention that the

post - deci sional hearing against the disnissal of these
enpl oyees could not cure the defect of denial of
pre-deci sional hearing nmay now be considered. Section 56
of the said Act relates to inposition of penalty. The
rel evant provision of sub-section (3) of section 56 reads
as under : -

"56. (1) A conpetent authority nay subject

to the provisions of this Act inmpose any of the
penalties specified in sub-section (2) on a
muni ci pal officer or servant if such authority is
satisfied that such officer or servant is guilty
of a breach of departmental rules or discipline
or of carelessness, neglect of duty or other
m sconduct or is inconpetent

Provi ded that -

XXXXX

XXXXX

(3) No officer or servant shall be reduced to
a lower port or renpoved or dism ssed from
service under this section unless he has
been given a reasonable opportunity of
showi ng cause against such reduction
renmoval or disnissal

Provi ded that this sub-section shall not apply-

[a] where a person is reduced, renoved or



di smssed on the ground of conduct which
has led to his conviction on a crinina
charge; or

[b] where t he conpet ent authority is
satisfied that, for reasons to be
recorded in witing by such authority, it
is not reasonably practicable to give
that person an opportunity of show ng
cause."

17.11t was argued that the statutory requiremnment of

section 56(3) was that, no officer or servant shall be
i mposed puni shnent of disnissal, renpval or reduction in
rank unless he was given reasonable opportunity of
showi ng cause against such punitive action. It was
contended that since there was no satisfaction recorded
by the conmpetent authority that it was not reasonably
practicable to give the concerned enpl oyee an opportunity
of showi ng cause, the giving of pre-decisional hearing
was absolutely nmandatory in the present case, since the
proviso to sub-section (3) of section 56 was not invoked
by the conmpetent authority which has to record reasons in
witing for reaching such conclusion. It was argued that
the post-decisional hearing was confined to the validity
of the orders of dismssal made on or around 29th
Septenber 1994 by which the enployees were dism ssed

wi t hout hearing due to absence from duty. Since those
very orders were confirmed even after the post-decisiona
heari ng, t he initial def ect of non-recording of

sati sfaction for dispensing with the hearing as per the
said proviso persisted even when the subsequent orders
were made by the Standing Committee, after hearing, by
which the earlier dismssal orders were confirned. This
contention overlooks the fact that when post-decisiona
hearing is given, the question why pre-decisional hearing
was hot given in absence of satisfaction being reached
for dispensing with it, becomes redundant. Wen a case
squarely falls in the proviso (b) to sub-section (3) of
section 56 and the authority has recorded in witing
reasons as to why it is not reasonably practicable to
gi ve that person an opportunity to show cause, there can
arise no question of giving any post-decisional hearing.
The said proviso in a case where valid reason is recorded
as contenplated therein, wll have the ef f ect of
statutorily excluding any hearing. It is precisely
because no satisfaction was recorded in witing before
making of the dism ssal orders, as required by proviso
(b) to section 56(3) of the Act, that the question of
post - deci sional hearing could arise; and in the present
case, it was readily accepted by the appellants in the



first round of litigation (Special Cvil Application No.
12677 of 1994), in which by the interimorder dated 11th
July 1996, the Single Judge, after observing that no
provi si on was pointed out under which, for violation of
section 62 of the said Act, an enployee could be
summarily di smssed without an opportunity of being heard
and further observing that the details of individua
cases showi ng justification for absence, such as,
maternity | eave, could not be gone into by the Court,
held that it was for the petitioners to point out to the
respondent authority all the relevant facts to show that
there has been no violation of section 62 and also to
show that the consequence of summarily dismissal did not
foll ow. A direction was, therefore, issued that the
authorities will consider this aspect of the natter and
take into consideration all the particulars that may be

pl aced before them by the petitioners' staff union. It
was also directed that such particulars and contentions
will be placed before the concerned authority of the

Corporation wthin two weeks and on that being done, the
conpetent authority will take a decision in the natter
expedi tiously and place it on record of the petition

18. The events that followed clearly show that the

Uni on and t he i ndi vi dual enpl oyees put their
representations / witten subm ssi ons on record
contai ni ng the grounds why dism ssal orders should not be
operated against them There was no dispute over the
fact that these enployees had not worked during the
cruci al period before their dismssal orders were nmade on
or about 29-9-1994 and had made no effort before that to
report for duty despite several public notices and
war ni ngs i ssued by t he Muni ci pal Conmi ssi oner
Therefore, the only material question over which the
enpl oyees were required to be heard, was as to whether
there was any justification for their absence. This is
why in their representations they cane out wth the

reasons for their absence which were illness, such as,
malaria - fever in nmany cases and stonmach pain, nother's
illness, bronchitis in others. It appears fromthe

record that the Standing Cormittee of the Corporation
after affording an adequate opportunity of persona
hearing and taking into consideration each and every
representation of these enployees about the grounds of
their absence at the hearings held on 8th August 1996 and
again on 12th August 1996, passed the resolution No.
1580 of 1996 giving reasoned finding in case of each of
t hese appellants that there was no reasonable ground
shown by them for their absence. The orders of disnissa
were, therefore, confirmed in their cases.



19. The St andi ng Conmittee was the appellate
authority, imediately superi or to t he Muni ci pa
Conmi ssioner, as contenplated by sub-section (4) of
section 56, before which the appeals against the orders
of disnissal issued by the Minicipal Conmi ssioner could
be preferred. VWen the appellants availed of t he
reasonabl e opportunity of hearing against their dismssa
due to abstaining from work during epidenmc though
ordered to report for duty, in which they put up their
reasons for justifying absence, and their representations
containing such reasons were duly considered and they
were given an opportunity of personal hearing, it cannot
now be cont ended by them that non-recording of
sati sfaction to dispense with hearing under proviso (b)
to sub-section (3) of section 56 of the Act was still a
[ive issue notwithstanding the fact that they had now
availed of the reasonable opportunity to show cause
before the Standing comittee pursuant to the directions
of the Court. Proviso (b) to sub-section (3) of section
56 had the effect of excluding hearing and is totally
irrel evant when post-decisional hearing has been in fact
gi ven and avail ed of by these appellants. The contention
that even the order confirmng dismssal of t hese
enpl oyees now nmade by the Standing Conmittee after
hearing them is bad, since the provi so (b) to
sub-section (3) of section 56 of the Act was not invoked
before making the initial dismssal, is therefore wholly
nm sconcei ved.

20. The right to a fair hearing nmay be excluded by

the nature of the subject matter itself or by providing a
speci al exception. The right may be excluded by the very
nature of power, such as, when urgent action nust be
taken to safeguard public health. 1In the present case

the action of dismssal was taken after putting to notice
the enployees that if they did not report to duty, in
vi ew of the outbreak of plague, they would be dism ssed.
This power arose fromthe very nature of the obligation
of the Corporation to act swiftly in the interest of
public health. None of these enpl oyees responded to the
orders, nor did they inmmediately show cause why they
could not report on issuance of the public notices which
required the enployees to report or face dismssa

orders. A fair opportunity was provided to themto
report since all |eaves were cancelled and the work was
of urgent nature requiring their presence in view of the
energency situation in the city. The purpose of issuing
an ul ti matum whi ch was given to the enpl oyees was to give
them an opportunity to reflect on their conduct of not
reporting on duty and to decide whether to heed to the
ultimatumor not. These enpl oyees had an opportunity to



i medi ately respond to such ultimatum by showi ng cause
for their not being able to report as per the directions
of the Municipal Commissioner. |f sickness was genuine
and of such a magnitude as would have disabled the
enpl oyee from working, the concerned enployee would
surely have informed about it to the conpetent authority
soon after the public notices. The fact that they waited
till dism ssal orders were issued, creates a justifiable
doubt over their si ckness. Provi di ng repeat ed
opportunities to the enployees to report and putting them
to alert that, if they did not report, they wll be
di smissed, was sufficient observance of principles of

fair-play in the background of the nature of t he
situation which was to be dealt with and the need to
exercise the powers swiftly for discharging the basic
obl i gations of the Corporation towards safeguarding
public health of the inhabitants of the city. Even the
initial di smi ssal wi t hout a formal hearing was,

therefore, not arbitrary especially when an opportunity
to such dismssed enployees was pronptly given by the
circular dated 1st Cctober 1994 to explain regarding
their absence and in cases where explanation was found
proper, they were to be instructed to join. Accordingly,

several dism ssed enpl oyees who gave valid explanation
were allowed to join. The others had an opportunity to
appeal under section 56(4) of the Act which they availed
of and the Administrator exercising the powers of the
St andi ng Committee studiously considered and deci ded each
case and issued separate orders giving reasons for his
deci si on. The Administrator's orders dismssing the
appeal s are speaking orders and these were re-considered
by the regular Standing Committee after the Court

directed these enployees to raise their contentions
agai nst dism ssal before the concerned authority which
was required to consider the sane and take a decision in
accordance with law. The Standing Conmittee accordingly
again considered the grounds put forth by the enployees
and found no valid reason to take a different view of the
matter than the one taken by the Administrator while
di smi ssing the appeal s of these enpl oyees.

20.1The |learned Single Judge exam ned the individual

cases and had seen the reasons given by the Adninistrator
in the orders dismssing the appeals of these enployees
and upheld the decision of the Standing Committee which
confirmed the dismssal orders after considering the
cases of the petitioners and giving personal hearing to

them In the circunmstances, there remmins no wvalid
ground for challenge against the disnissal of these
enpl oyees on the ground of denial of fair hearing. It

will be unreasonable to expect a full trial type hearing



in the very nature of the power exercised by the
Muni ci pal Cor por ati on to deal with the energency
situation. The situation was extraordinary and had to be
dealt with in a special way. As observed by Lord Reid in
Ridge v. Baldwin reported in (1964) A C. 40 at 79 - if
an officer or body realises that it had acted hastily and
re-considered the whole matter afresh after affording to
the person affected a proper opportunity to present his
case, then its later decision will be valid.

21. The hearing before the Standing Conmittee was not

just an enpty public relations exercise. It was held
pursuant to the directions of the court which enabl ed the
enpl oyees to put forth their reasons and contentions
against their dismissal mde on the ground of not
reporting on duty during the plague period. In the
enmergency situation in which the Corporation was under an
obligation to take neasures for prevention of plague
which was a very dangerous disease and to provide
i Mmediately public nedical relief, abstention fromduty
despite repeated calls publicly announced, warranted
swift action by the Corporation of issuing orders of
di smssal after the warnings were not heeded to by these

enpl oyees. In such situation of urgency when public
i nterest was paramunt, such preenptive action was a
strategic necessity and t he subsequent heari ng
effectively satisfied the principles of natural justice.

The rule of audi alterampartemis "a flexible, nmalleable
and adaptable concept of natural justice" as held by the
Supreme Court in Swadeshi Cotton MIlls wv. Uni on of
India, reported in (1981) 1 SSC 664, To adjust and
harmoni se the need for speed and obligation to act

fairly, it can be nodified and the neasure of its
application cut short in reasonable proportion to the
exi gencies of the situation. The provision of section

319 read with Rule 53 are designed as a special nmeasure
on outbreak of any dangerous di sease and cone into play
when the Conmi ssioner thinks that the ordinary provisions
of the Act and the Rules or any other law at the tine in
force are insufficient for the purpose. This woul d
obvi ously give an edge to these special provisions over
the ordinary provisions of undergoing a detail ed hearing
procedure contenpl ated by section 56 which would result
in the epidemic situation to deteriorate due to prol onged
absence of the enployees who nay not remain duty
consci ous due to their valuing personal interest above
the public interest for which they are engaged and
towards which they are duty bound in law in light of the
statutory obligations of the Corporation which have to be
di scharged through such officers and enployees. The
opportunity to be heard may not be pre-decisional and nay



necessarily have to be post-decisional where the danger
to be averted or the act to be prevented is imrnent or
where the action to be taken can brook no delay as in the
present case. As held by the Supreme Court in Liberty
al Mlls . Union of India, reported in (1984) 3 SCC
465, if there is an outbreak of an epidemc, we my
presune one does not have to issue show cause notices to
requi sition beds in hospitals, public or private. The
special neasures which may include the natters specified
in Rule 53 of Chapter XIV in Schedule Ato the Act such
as compul sory vaccination or preventive inoccul ation of
persons entering, residing in or living in specified
areas, the exanmination by a nedical officer of persons
residing in a specified area, restriction on nmovenents of
persons exposed to infection froma dangerous disease or
likely to infect other persons, restrictions on export
and i nmport of goods, exam nation of consignnents, closure
of markets etc., will obviously require the services of
the municipal staff not only of health but of all other
departments of the Corporation. The nandate issued by
the Minicipal Conmm ssioner to the officers and servants
of the Corporation to imrediately report for duty in view
of the spread of plague in the city and informng them
that if they did not turn up, they will have to be
di sm ssed fromservice, was in fact as observed above, a
fair opportunity given to themto report and the order of
dismissal was a necessary and proper consequence to
enforce their attendance. Those who canme thereafter and
showed valid cause were allowed to join as per the
announcenent made in the letter dated 1-10-1994 of the

Muni ci pal comi ssi oner. Thus, the post-decisiona
hearing was soon announced by t hat letter dat ed
1-10-1994. Thereafter, their appeals were decided by the
Admi ni strator. Those who approached the Court earlier

i ncludi ng these appellants, were given el aborate persona

hearing by the Standing Conmittee which considered the
contentions raised in their representations and in four
cases, where satisfactory grounds existed, the enployees
were restored to service, while dismissal orders of
ot hers whose reasons for absence were not found to be
genuine, so as to disable them fromattending, were
confirmed by the Standing Conmittee as reflected fromthe
resol ution of the Standing conmittee. As held by the
Supreme court in Union of India wv. Tul si ram Pat el

reported in (1985) 3 SCC 398, it would be a sufficient
conpliance with the requirenments of natural justice where
the enployee has the opportunity to show in appeal filed
by himthat the charges made against him are not true
where the second proviso to Article 311 applies. It was
al so held that the remedy by way of judicial review is
al so open to the aggrieved governnent servant. In Oga



Tellis v. Bonbay Municipal Corporation, reported in
(1985) 3 SCC 545, the Suprenme court held that where the
party had sufficient opportunity of hearing before the
Court, the authority need not be directed to afford
hearing to the party again.

21.11n the present case, the learned Single Judge, in
the inpugned judgement and order, has bestowed his
attention to each case and conme to a finding that there
was no justification to interfere with the decision of
the Standing Conmitteeso far as the dismissal of these
appel l ants were concerned. In four cases where he found
that the decision required interference, he, for valid
reasons, allowed their petitions and directed t he
Standing Committee to re-consider their cases. W have
been taken through the findings of the Standing Conmittee
in case of each of these appellants and the relevant
record including the reasoned orders of the Adm nistrator
which were earlier made and the representations of these
appeals, which were all considered by the Standing
Conmittee and al so through the detail ed apprai sal of each
case made by the learned Single Judge and we are fully
satisfied that the dismissal of these appellants was
confirmed by the Standing Commttee on valid grounds and
there is no element of arbitrariness or discrimnation in
any of the conclusions reached by the Standing Committee
which have been for cogent reasons affirmed by the
| earned Single Judge in a well reasoned judgenent.

22. For the above reasons, all the contentions raised

on behalf of the appellants fail and all these appeals
are dismssed with no order as to costs.

APRI L 30, 2002 [R K. ABI CHANDANI, J.]

[ KUNDAN SI NGH, J.]
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