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ORAL JUDGEMENT

Hear d M. Mttual Shel at, | ear ned advocat e
appearing on behalf of the petitioner Corporation and
M. J.S. Branbhatt, | ear ned advocat e for r espondent

wor kman. This Court has issued notice returnable on 30th
April, 2002 by order dated 18th April, 2002.



Rul e. M.J.S. Branbhatt, |earned advocate for
respondent workman waives formal service of Rule on
behal f of the respondent. Wth the consent of the
| earned advocates for the parties, this natter is heard
finally today.

In t he pr esent petition, t he petitioner

Cor poration has chall enged the award passed by the | abour
court, Vadodara in Reference No.283 / 1998 dated 17th
April, 2001, wherein the Labour Court has gr ant ed
rei nst at emrent with continuity of service with 75%
backwages of the interim period and al so awar ded
puni shrent of st oppage of one increnment wthout
cunmul ative effect.

Lear ned advocate M. Shel at appearing on behal f of

the petitioner Corporation has submtted t hat t he
respondent wor kman was wor ki ng as Driver at Bodeli Depot,
Vadodar a di vi sion. It is further subnmitted that the
wor kman remai ned absent without prior permssion of the
authority concerned for a period from7th August, 1994 to
19th August, 1994 and further period from 27th August,
1994 to 19th Septenber, 1994. On the basis of the said
m sconduct, charged dated 15th Septenber, 1994 was served
on the respondent worknman and thereafter departnental
inquiry was initiated against the respondent workman,
wherein also the workman remai ned absent and therefore,
exparte inquiry was hel d agai nst the respondent workman.

M. Shel at, I|earned advocate has also subnmitted that no
reply to the chargesheet was submitted by the workman and
he al so renmained absent in the departnental inquiry.

Utimately, show cause notice dated 10th March, 1995 was
served on the respondent workman, against which, reply
was submitted by the respondent workman and thereafter

t he respondent worknman came to be dism ssed from service
on 17th April, 1995. Therefore, M. Shelat , |earned
advocate submits that the |abour court has comitted
gross error in granting the relief of reinstatenent to
t he respondent worknman along with 75 % backwages for
interim period especially when legality and validity of
the departnental inquiry was not challenged by the
respondent wor knan. M. Shelat, |earned advocate also
submits that the | abour court has commtted gross error
in coming to the conclusion that at the rel evant tine,
the respondent workman has submitted report to the
concerned authority and the [ abour court further erred in
hol ding that the misconduct of remaining absent wi thout
prior perm ssion was found to have proved, inspite of
this fact, the relief of grant of backwages to the extent
of 75 % awarded by the |abour court is unwarranted and
contrary to the |aw Therefore, M. Shelat, |earned



advocate subnits that the [labour court has comitted
gross error in exercising the powers under Section 11-A
of the |.D. Act, which requires to be interfered with by
this Court in the interest of justice.

Learned advocate M. J.S.Branbhatt appearing on

behal f of the respondent worknman has subnitted that the
respondent workman has submitted report which is at
Exh.9/4 on date 30th August, 1994 to the concerned
aut hority . The respondent workman remmined absent
because of sickness of wife and thereafter on account of
si ckness of his nother and then al so, the workman hi nmsel f
fallen sick and therefore, for this reason, the worknan
remai ned absent for the period in question. The cause
for remaining absent was genuine and this fact was
brought to the notice of the concerned authority by the
respondent wor knman vi de Exh.9/4 and 9/ 20. However, the
conpetent authority has ignored the explanation given by
t he respondent worknman at Exh.9/4 and 9/20 and passed the
di sm ssal order. Learned advocate M. Branbhatt for
respondent wor knman has al so subnmitted that past record of
the respondent workman was good and cl ean and therefore
the | abour court has rightly exercised the powers under
Section 11-A of the 1.D.Act, 1947 and granted proper
relief to the respondent workman and therefore no error
has been comitted by the |abour court and therefore, no
interference of this Court is called for while exercising
the powers under Article 226 and 227 of the Constitution
of India.

| have considered submissions of the |earned

advocates for the parties. The respondent wor knan was
working as Driver and he had renained absent on his
duties for a period from7th August, 1994 to 19th August,
1994 and further period from 27th August 94 to 19th
Septenber, 1994 and therefore, on the basis of this
al l egations, he canme to be dism ssed fromservice on 17th
April, 1995. Before the Labour Court, the respondent
wor kman has filed statenent of claim vide Exh.3 and
witten statenent was filed by the petitioner Corporation
at Exh. 8. Thereafter, the Corporation has produced
docunentary evi dence vide Exh.9 and Exh.10 the respondent
workman had filed Purshis stating that he is not
challenging legality and validity of the departnental
i nqui ry though chall enge against the finding was kept as
it is. Thereafter, the respondent workman was exam ned
vide Exh.11, wherein he deposed that he remai ned
unenpl oyed during the interimperiod and he did not get
any enploynment during the interim period. No oral
evidence was led by the petitioner Corporation and
thereafter, the |abour court has exanmined the nerits of



the matter. The |abour court has considered that the
respondent wor kman remai ned absent for period specified
in the chargesheet and according to Exh.9/4, |eave report
was submitted on date 30th August, 1994 to the concerned
authority and thereafter, chargesheet was served on the
respondent wor knan. Therefore, the [|abour court has
considered that before receiving the chargesheet, the
respondent workman had al ready submitted | eave report to
the conpetent authority on date 30th August, 1994 and
therefore, for that period, chargesheet cannot be served
on the respondent workman. The |abour court has also
consi der ed t hat the workman was working wth the
petitioner Corporation since 1976 and he renmi ned absence
because of sickness of wife, his nother and daughter

The respondent workman has deposed at Exh. 11 that his
wife is of unsound m nd and on account of her sickness he
had to go outside and to re nmain on |leave for nedica

treatment of his wife. Therefore, he requested to inmpose
m nor puni shment but not dismssal fromservice. The
petitioner Corporation has pointed out that the order of
dismissal is legal and valid and the respondent worknan
was gainfully enployed and therefore, no relief can be
granted in favour of the respondent workman. Thereafter

the |labour <court has considered inquiry papers and two
reports submtted by the respondent workman dated 30th
August, 1994 vide Exh.9/4 and second expl anation vide
Exh. 9/ 20, wherein also the respondent has pointed out
that he is also sick and therefore, he was not able to
resume his duties and there was no any bad intention on
his part and therefore, request was nmade to condone said
| apse conmitted by the respondent workman. The | abour
Court has considered default card of the respondent
wor kman vi de Exh.9/26, wherein only one msconduct was
recor ded and t hat is in respect of the present
m sconduct. Therefore, past record has been considered
by the | abour court to be neat and cl ean and thereafter

t he | abour court has considered the docunment Exh.9/4 and
9/ 20, wherein explanation given by the respondent worknman
is genuine and on account of said reason, iif the
respondent wor kman remai ned absent, it cannot be said to
be serious m sconduct and therefore, the |abour court has
cone to the conclusion that punishnment of dismssal for
such genuine cause, is considered to be harsh and
unj ustifi ed. The | abour court has al so considered that
t he respondent worknman has rendered his services from
1976 and no past m sconduct is recorded agai nst workman
in past and the workman if remai ned absent because of
genuine cause, it can be considered to be conpelling
circunstances for renaining absent. It is also observed
that the respondent workman nust have earned |eave,
casual |eave and sick leave in his credit, which ought to



have considered by the petitioner Cor porati on and
ultimately, the Iabour court has granted reinstatenment
with continuity of service with 75 % backwages of the
i nterimperiod.

This Court has perused the entire award passed by

the | abour court. Looking to the observati ons made by
the | abour court while comng to the conclusion that
puni shrent of di smi ssal is harsh and wunjustified

consi dering the genuine reason to remain absent w thout
pri or perm ssi on and grant ed rei nst at emrent with
continuity of service, for that, according to ny opinion

the I abour court has not committed any error while
passi ng such directions agai nst t he petitioner
Corporation. However, so far relief of g rant of 75 %
backwages of the interimperiod is concerned, the |abour
court has committed error inasnuch as the |abour court
has not considered oral evidence of the respondent
wor kman.  The | abour court has inposed mnor punishnment
on the respondent workman to suffer stoppage of one
increment wi thout cumul ative effect. However, it s
observed that once the msconduct is proved, no doubt
whi ch based upon genuine reason, in that case al so, grant
of 75 % backwages for the interimperiod from the vyear
1994 to 2001 seens to be on higher side. Afterall, the
petitioner is public body and when the respondent workman
had renmi ned absent without obtaining prior pernission of
t he concerned authority, the petitioner should not suffer

any unnecessary financial bur den. It is also noticed
that the direction issued by the | abour court granting 75
% backwages from the date of dismssal - 17th April,

1995, however, the |abour court has ignored one inportant
aspect that the respondent workman who was disnissed on
17th April, 1995 raised the dispute which referred for
adj udi cation on 6th March, 1998, neaning thereby, after
period of three years. Therefore, it is natural that the
wor kman has not raised the dispute well in tine but after
three years and hence, obviously , he is not entitled to
any anmount of backwages for this delay period on the part
of the respondent workman. Thus, according to ny
opi nion, the respondent workman is not entitled to any
amount of backwages for delay period in raising dispute
from17th April, 1995 to 6th March, 1998.

Therefore, now the question for consideration of

this court is whether the workman is entitled to how nuch
amount of backwages for the period from6th March, 1998
to 17th April, 2001. Considering the fact that the
respondent workman was driver, accordi ng to hi s
deposition, he remained unenpl oyed but sone presunption
can be drawn agai nst the respondent workman that he m ght



have done sonme m scel | aneous work of driving and further
considering the fact that the petitioner Corporation is
t he public body and mi sconduct is found to have proved
agai nst t he respondent, therefore, considering the
aforesaid facts and circunstances in its totality,
according to my opinion, if 75 % backwages awarded by the
| abour court is reduced to 40 % percent of the interim
period will meet the ends of justice. Accordingly, award
passed by the |abour court, Vadodara in Reference No.283
/1998 dated 17th April, 2001 is required to be nodified
accordi ngly.

In the result, present petition stands partly

al | owed. The direction issued by the labour court in
granting reinstatement with continuity of service is not

di sturbed by this Court and the same stands unaltered.

However, the direction in regard to backwages is reduced
to 40 %of the interimperiod from®6th March, 1998 upto
17th April, 2001. It is also nmade clear that the
petitioner corporation shall have to pay this 40 %
backwages to the respondent workman but not anount of

backwages is required to be paid by the petitioner

Corporation to the respondent workman from the date of

di sm ssal upto date of award i.e. for a period from17th
April, 1995 to 6th March, 1998.

Learned advocate M. Branmbhatt subnmits that some
suitable directions nmay be issued on the petitioner
Cor porati on prescri bi ng sone tinme limt for
i mpl enentati on of the award in question as the respondent
workman has not been reinstated in service til date
Therefore, considering the request nade on behal f of the
respondent workman, it is directed to the petitioner
Corporation to inplenent the award in question as
nodified by this Court within period of one nonth from
the date of receiving a copy of this order and to pay the
backwages as directed by this Court wthin two nonths
fromthe date of receiving the copy of this order. It is
also directed to the petitioner Corporation to pay ful
wages to the respondent workman with effect from 17th
April, 200 1 till the actual date of reinstatement within
period of three nonths fromreceiving the copy of this
order.

Accordingly, present petitionis partly allowed
and the inpugned award stands nodified. Rule is made
absol ute accordingly. No order as to costs.

D.S. Pernitted to respondent worknan.



DATE : 30-4-2002 [ H. K RATHOD, J.]
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