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2. The petitioners are teachers in the hi gher
secondary schools who are appointed as such after
1.7.1979. The petitioners were appointed as teachers in
t he hi gher secondary schools in the pay-scale of
Rs. 550-900 with effect fromthe date of appointnent. The
controversy in the present group of petitions is that the
Conmi ssi oner of Hi gher Education has sought to reduce the
petitioners' present salary on the ground that the
petitioners were not entitled to get salary in the
pay-scal e of Rs.550-900 with effect from the date of
their appointnent, but they were entitled to salary in
the | ower scale of Rs.440-750 because the petitioners did
not possess the requisite qualifications for appointment
as hi gher secondary teachers.

3. As per the Government stand, the Governnent
Resol ution dated 28.10.1975 prescribing new pattern of
education of 10 + 2 also laid down the m ni mum
qualifications for teachers in the higher secondary
schools in the following terns : -

"Trained teachers having Second Cass Master's
Degree in respective subject or Trained graduate
t eachers who have experi ence of teaching
concerned subject for about 7 years in stds. x &
Xl shall be eligible to teach in the Hi gher
Secondary C asses. "

Since the petitioners did not possess t he
aforesaid prescribed qualifications at the tine of their
respective appointnments, the petitioners wer e not
entitled to get salary in the scale of Rs.550-900. There
is no dispute about the fact that the petitioner did
subsequently acquire qualifications after being appointed
as higher secondary teachers after 1.7.1979. The
Conmi ssi oner of Hi gher Education is of the viewthat the
petitioners are entitled to get salary in the scale of
Rs.550-900 only from the date of acquiring the higher
qualification or the experience as provided by the
Governnent resol ution dated 20.10.1975.

4. On the other hand, the petitioners have heavily

relied on the Government Resolution dated 8.12.1989 read
with the Governnent Resolution dated 18.1.1989 which are
annexed to the petition at Annexures "C' and "B
respectively. The aforesaid resol utions have narrated in
their preanble that when 10 + 2 pattern was introduced in
the State with effect from June, 1976, the requisite
qgualification for appoi ntnent of secondary teachers was
only trained graduates whereas for higher secondary



teachers, the qualification prescribed was second class
Master's degree plus trained graduate (i.e. B.Ed.) or
trai ned graduates with seven years teaching experience in
the subject. However, the pay-scale for higher secondary
teachers as well as secondary teachers was combn i.e.
Rs. 440-750. Subsequently, the secondary teachers who
had conpleted 15 vyears service as on 1.7.1979 were
granted the pay-scale of Rs.500-900 in lieu of selection
grade subject to certain conditions, one of t he
conditions being that the salary in the higher pay-scale
was to be only notionally fixed for the period from
1.7.1979 to 31.3.1985 and no actual paynment was to be
made. As far as the higher secondary teachers are
concerned, they were to be paid salary in the scale of
Rs. 550-900 with effect fromthe date of their appoi ntment
on notional basis and thereafter their salary was to be
fixed in t he correspondi ng revi sed pay-scale of
Rs. 1640- 2900 with effect from 1.10.1986. The Government
had accordingly resolved in the aforesaid resolution
dated 18.1.1989 that the higher secondary teachers who
were appointed after 1.7.1979 were to get their pay fixed
in the scale of Rs.550-900 on notional basis and those
who were appointed earlier were to get their pay
notionally fixed in the scale of Rs.500-900 for the
period from1.7.1979 to 31.3.1985 and on that basis the
pay in t he cor respondi ng revi sed pay-scal e of
Rs. 1640-2900 was to be fixed from 1.1.1986. That
resol uti on, however, created sone dissatisfaction anongst
the higher secondary teachers as the auditors raised
objection to the higher secondary teachers having their
pay fixed in t he scal e of Rs.550-900, if the
qualification possessed by the teachers was | ess than the
prescribed qualification. It was in that context that
t he CGover nirent i ssued Resol uti on dated 8.12.1989
(Annexure "C') that the teachers wth Iless than the
prescribed qualification (laghu | aykatwala) in the higher
secondary classes were to get their pay fixed in the
scal e of Rs.550-900 for the period from 1.7.1979 to
31.12.1985 if their appointnment was prior to 1.7.1979 and
with effect from the date of appointnent iif their
appoi ntnent was after 1.7.1979 and on that basis the pay
in the revised pay-scale of Rs.1640-2900 was to be fixed
with effect from1.1.1986. It may al so be added at this
stage that the Governnent had issued various resol utions
bet ween 1975 and 1989 fixing tine Iimt for the higher
secondary teachers possessing qualification of trained
graduates (for instance B.A., B.Ed.) for acquiring the
hi gher qualification or the additional experience of
seven years and the Conmi ssioner of Hi gher Education also
does not dispute this fact that the higher secondary
t eachers were granted such tinme to acquire higher



qualification or additional experience. There is no
di spute about the fact that all the petitioners acquired
the higher qualification or the additional experience
within the prescribed time linmt. The respondents,
however, are not in a position to point out any
resolution or circular prescribing that the pay of the

hi gher secondary teachers will not be fixed in the scale
of Rs.550-900 with effect fromthe date of appoi ntment
(i.e. after 1.7.1979), but their pay will be fixed in

the scale of Rs.550-900 only upon acquiring the higher
qualification or the additional experience. The running
theme throughout various GCovernment resolutions issued
after 1975 is that in view of the fact that the teachers
possessing the qualification prescribed in the resolution
of 1975 were not avail able, the teachers possessing the
qualification for the post of teacher in the secondary
schools but not possessing the qualification of higher
secondary teacher may be granted tine to acquire the
hi gher qualification or the additional experience.

5.1n fact, the petitioners had earlier approached

this Court when t hey wer e required to file
representations before the Conmi ssi oner of Hi gher
Educat i on and in t hose representations also the
petitioners had declared that there were 123 other
teachers who were granted simlar benefit of fixation in
the pay-scale of Rs.550-900 from the date of their

appointnent till 31.12.1985 even though they did not
possess the requisite qualification at the tinme of their
appoi nt nent . That contention has been dealt with in the

i mpugned decision dated 9.1.2002 at Annexure "G' by
observing that the appointment of the other teachers with
less qualification was approved by the Conm ssioner of
Hi gher Education and that in case of the petitioners such
approval or sanction was not obtained.

6. M DM Thakkar, | ear ned counsel for t he

petitioners has submtted that when many ot her teachers
who have not obtained the requisite qualification even by
now have been granted the scale of higher secondary
teachers and there is no dispute about the fact that the
petitioners have al r eady obt ai ned t he requisite

qualification wthin the prescribed tinme limt, the
petitioners should not be penalized mnerely because the
procedur al formality of obtaining approval of the

Conmi ssi oner of Hi gher Education was not done by the
concer ned school nanagenents.

7. On the other hand, M RV Desai, |earned AGP has
subm tted that since the appointnent of the petitioners
possessing less qualification was not approved by the



Conmi ssi oner of Higher Education at the relevant tine,
the petitioners are not entitled to have their pay fixed
in the scale of Rs.550-900. It is further subnmitted that
t he Government Resolution dated 8.12.1989, on which the
petitioners are strongly relying, also provided for
option being exercised within three nmonths from the
i ssuance of the Government Resolution and that the
petitioners had not exercised such an option

8. Apart from the fact that the Commi ssioner of

Hi gher Education has not taken any such stand in the
i mpugned order dated 9.1.2002, the fact remains that the
petitioners were appointed after 1.7.1979 and there is
nothing in the Government Resolution dated 8.12.1989
prescribing that the teachers appointed after 1.7.1979
were required to exercise any option. Be that as it may,
when the 123 other higher secondary teachers have been
granted the benefit of pay fixation in the scale of
Rs. 550- 900 wi t hout possessi ng t he qualification
prescribed by the Government Resolution of 1975 at the
time of their appointnent and sone of them have not
acquired the prescribed qualification even till date and
the petitioners have already acquired the prescribed
qualification, nerely because the concerned nanagenents
(where the petitioners were appointed) did not seek
approval of the Comm ssioner for Hi gher Education for
maki ng the petitioners' appointnent, the petitioners are
not required to be penalized when the appointment was
made through a selection conmittee where the Government
representatives were present and the appointment was
approved by the District Education Oficer. Furt her
nore, when the Commi ssioner of H gher Education was the
authority who was supposed to consider the question of
approval, the Conmm ssioner could as well have considered
this question at the hearing afforded to the petitioners
pursuant to this Court's order - whether there was any
infirmity in the petitioners' appointnment. No such
infirmty has been pointed out either in the inpugned
order or at the hearing of the petitions.

9. For the aforesaid reasons, the petitions succeed

and the inpugned order dated 9.1.2002 at Anenxure "G' to
the petition is hereby quashed and set aside. The
respondents are directed to grant the petitioners the
benefit of pay fixation in the scale of Rs.550-900 with
effect from the date of their appointment (which is
admttedly after 1.7.1979 in all cases covered by this
j udgnent) till 31.12.1985 and thereafter in the
correspondi ng revi sed pay-scale of Rs.1640-2900 as on
1.1.1986.



10. Rule is nade absolute to the aforesaid extent
with no order as to costs.

(MS. Shah, J.)
sundar/ -



