IN THE H GH COURT OF GUJARAT AT AHMEDABAD

SPECI AL CI VIL APPLI CATION No 2091 of 2002

For Approval and Signature:

Hon' bl e MR JUSTI CE R. P. DHOLAKI A

1. Whether Reporters of Local Papers nmay be all owed : NO
to see the judgenments?

2. To be referred to the Reporter or not? : NO

3. Whether Their Lordships w sh to see the fair copy : NO
of the judgenent?

4. \Whether this case involves a substantial question : NO
of law as to the interpretation of the Constitution
of India, 1950 of any Order nmde thereunder?

5. Whether it is to be circulated to the Cvil Judge? : NO

HAM D @ CHI KOLO ADAMBHAI  GHANCHI
Ver sus

COW SSI ONER OF PCLI CE

Appear ance:

1. Special Civil Application No. 2091 of 2002
MR KAMEN SHUKLA FOR M G MANSURI for Petitioner No. 1
MR SJ DAVE, AGP for Respondent No. 1-3
RULE SERVED BY DS for Respondent No. 1

CORAM : MR. JUSTI CE R P. DHOLAKI A

Dat e of decision: 10/05/2002

ORAL JUDGEMENT
By nmeans of filing this petition, the petitioner
has challenged the order of detention dated 2-11-2001
passed by the Police Conmi ssioner, Ahmedabad City and he
has been branded as a dangerous person.



2.1t is a settled principle of law that in order to
bring a person within the expression "dangerous person"
as defined in clause (c) of section 2 of the Cujarat
Prevention of Anti-Social Activities Act, 1985 (for short
“the Act of 1985'), there should be positive materials to
indicate that such person is habitual of comitting or
attenpting to commit or abetting the commission of
of fences which are punishable under Chapter XVI or XVl
of Chapter V of the Arns Act and that single or isolated
act falling under t he sai d Chapters cannot be
characterised as a habitual acts as envisaged in section
2(c) of the PASA Act. Further, besides a person being a
danger ous person, his activities should also fall wthin
the ambit of expression “public order'. A distinction
has to be drawn between the “law and order’ and
“mai ntenance of public order'. A reference nay be made
of MJ.Shaikh V. MM Mehta, Conmi ssioner of Police &
Os., reported in 1995 (2) GLR 1268.

3. Heard | earned advocate for the petitioner and the

| earned AGP for the State. Al so perused the record.
Learned advocate for the petitioner has subnmtted that
the detention order has been passed relying upon two
of fences registered against the petitioner under the
provi sions of |ndian Penal Code. Drawing my attention
towards page 24 of the conpilation which is the grounds
of detention, M.Kanmen Shukla has contented that when the
order of detention was passed, the detenu was in judicial
cust ody whi ch aspect ought to have been consi dered by the

authority whil e passing the detention order. In this
connection, he has relied upon the case of Anritlal and
Q her Vs. Uni on Govt. Through Secy., Mnistry of

Fi nance and Ohers, AIR 2000 S.C. 3675 wherein it was
held at Head note as under:

"Prevention of Illicit Traffic in Narcotic Drugs
and Psychotropic Substances Act (46 of 1988),
S. 3--Satisfaction of det ai ni ng
aut hority--"Li kel i hood of det enu novi ng an
application for bail"--not sufficient--1t is
different from "Likelihood to be released on
bail"".

4. 1t seens that there is non-application of mnd on

the part of detaining authority in passing the detention
order as the detenu was in judicial custody when the
order of detention was passed which aspect has not been
considered by the authority and hence, in view of the
judgrment rendered in Anritlal (supra), the continued
detention of the detenu is illegal and the same cannot be



sust ai ned.

5. The petition is allowed. The inpugned order of
detention dated 2-11-2001 passed against the detenu is
hereby quashed and set aside. The detenu Ham d @ Chi kol o
Adanbhai CGhanchi is ordered to be set at liberty
forthwith, if not required in any other case. Learned
advocate for the petitioner assures that the detenu will
stay away from Ahnmedabad for a period of fifteen days
fromthe date of release. Rule is nade absol ute
accordingly with no order as to costs. Direct service is
permtted.

(R P. DHOLAKI A, J.)
radhan/



