IN THE H GH COURT OF GUJARAT AT AHMEDABAD

SPECI AL CI VIL APPLI CATI ON No 1834 of 2002

For Approval and Signature:

Hon' bl e MR JUSTI CE R. P. DHOLAKI A

Whet her Reporters of Local Papers nay be all owed : NO
to see the judgenments?

To be referred to the Reporter or not? : NO

VWhet her Their Lordships w sh to see the fair copy : NO
of the judgenent?

Whet her this case involves a substantial question : NO
of law as to the interpretation of the Constitution
of India, 1950 of any Order nmde thereunder?

Ver sus

VWhether it is to be circulated to the Cvil Judge? : NO
KOLI BHUPAT @ BHI M BACHUBHAI
DI STRI CT MAG STRATE BHAVNAGAR

Appear ance:

1. Special Civil Application No. 1834 of 2002
MR ANl L DAVE FOR M G MANSURI for Petitioner No. 1
MR SJ DAVE, AGP for Respondent No. 1-3

CORAM : MR JUSTI CE R P. DHOLAKI A

Dat e of deci sion: 10/05/2002

ORAL JUDGEMENT

The petitioner has been detained under t he

provi si ons of CGuj ar at Preventi on of Anti - Soci al
Activities Act, 1985 (hereinafter referred to as "the Act
of 1985') by the order dated 1-1-2002 passed by the



District Magistrate, Bhavnagar Dist., Bhavnagar and he
has been decl ared as boot| egger

2.1t is now well settled that unless the activities

of a person as bootl egger has disturbed the naintenance
of public order, he cannot be detained under the Act.
Reliance is placed on a decision of the case of Piyush
Kantilal Mehta Vs. Conmi ssi oner of Police, Ahnmedabad &
Os. reported in AIR 1989 SC 491.

3. 1 have heard | earned advocate for the petitioner
at length and |earned AGP, M. S. J. Dave for t he
respondents. | have al so perused the material on record.

Though various contentions were raised in the petition
he has restricted his argunents on the point of delay in
considering the representati on and comuni cating the same

to detenu. Learned advocate for the petitioner has
stated that representation dated 1-2-2002 sent to the
State Covt. was decided on 5-2-2002, but it was
conmuni cated to the detenu on 14-2-2002. |In this regard,

he has produced copy of the comunication dated 14-2-2002
sent by the Hone Departnment. Sane is ordered to be taken
on record. He has relied upon the case of Harish Pahwa
Vs. State of U P. and others, AIR 1981 S.C. 1126, nore
particularly para 3 which runs as under

"The representation nade by a detenu has to be

consi dered without any delay. The Suprene Court
does not | ook at equanimty upon del ays when the
liberty of a person is concerned. Cal l'ing
conments from other departnents, seeking the
opi nion of Secretary after Secretary and all owi ng
the representation to lie w thout being attended
tois not the type of action which the State is
expected to take in a mtter of such vita
i mportance. It is the duty of the State to
proceed to deternine representations wth the
ut nost expedition, which means that the mtter
nmust be taken up for consideration as soon as
such a representation is received and dealt wth
continuously (unless it is absolutely necessary
to wait for sone assistance in connection wth
it) until a final decision is taken and
conmuni cated to the detenu. Were this is not
done t he detention has to be decl ared
unconstitutional ."

4. In t he present case, it appears that the

representation dated 1-2-2002 sent to t he State
CGovernment was rejected by the State Govt. on 5-2-2002,
but it was conmmunicated to the detenu on 14-2-2002 and



hence, there is a delay in deciding the representation
and comuni cating the rejection of his representation
However, no explanation has been putforward by the
authority for the sane. Since no explanation has been
putforth by the concerned authorities for the aforesaid
delay, the order of detentionis illegal and the sane
cannot be sustai ned.

5. The petition is allowed. The inpugned order of
detention dated 1-1-2002 passed against the detenu is
hereby quashed and set aside. The detenu Koli Bhupat

Bhi m Bachubhai is ordered to be set at liberty
forthwith, if not required in any other case. Rule is
made absolute accordingly with no order as to costs.
Direct service is permtted.

(R P. DHOLAKI A, J.)
r adhan/



