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STATE OF GUJARAT

Appear ance:

1. Special Civil Application No. 1245 of 2002
VM5 BANNA DATTA FOR M5 SADHANA SAGAR for Petitioner No. 1
MR SAM R DAVE AGP for Respondents

CORAM : MR. JUSTI CE R P. DHOLAKI A

Dat e of decision: 30/04/2002

ORAL JUDGEMENT

By way of this Special Civil Application under
Article 226 of the Constitution of India, the petitioner
has chal |l enged the order of detention dated 29/10/2001
passed by the Police Conm ssioner, Ahmedabad City.



2.1t is a settled principle of law that in order to
bring a person within the expression "dangerous person"
as defined in clause (c) of section 2 of the Cujarat
Prevention of Anti-Social Activities Act, 1985 (for short
“the Act of 1985'), there should be positive materials to
indicate that such person is habitual of comitting or
attenpting to commit or abetting the commission of
of fences which are punishable under Chapter XVI or XVl
of Chapter V of the Arns Act and that single or isolated
act falling under t he sai d Chapters cannot be
characterised as a habitual acts as envisaged in section
2(c) of the PASA Act. Further, besides a person being a
danger ous person, his activities should also fall wthin
the ambit of expression “public order'. A distinction
has to be drawn between the “law and order’ and
“mai ntenance of public order'. A reference nay be made
of MJ.Shaikh V. MM Mehta, Conmi ssioner of Police &
Os., reported in 1995 (2) GLR 1268.

3. 1 have heard | earned advocate for the petitioner

and al so perused the material on record. According to
| ear ned advocate for the petitioner, the detaining
aut hority has passed the detention order relying upon the
six offences regi stered agai nst the detenu under Sections
379 and 114 of Indian Penal Code. The |earned advocate
for the petitioner has further submitted that on the date
of passing detention order, the petitioner was in
judicial custody, and this aspect would have been
considered by the detaining authority while passing the
det enti on order. In support of her argunents, the
| earned counsel for the petitioner has drawn my attention
towards the grounds of detention in which the detaining
authority has stated that on the date of passi ng
detention order, the petitioner was in judicial custody.
In this connection, he has drawn my attention towards the
case of Anritlal and Qthers Vs. Uni on Govt. Thr ough
Secy., Mnistry of Finance and Ot hers, 2001 SCC (Cri) 147
wherein it was held at Head note as under

"Preventive Detention--Detention order-Subjective

sati sfaction--Detenu already in jail-Detaining
authority must be satisfied on the basis of
avai | abl e cogent material about |ikelihood of the
detenu being released on bail and not nerely
about likelihood of his noving application for
bail--1n absence of such satisfaction detention
order cannot be sustained--Prevention of Illicit
Traffic in Narcotic drugs and Psychotropic
Subst ances act, 1988, S.3(1)"



4. 1t appears that on the date of passing the
detention order, the detenu was in judicial custody,
hence in view of the above judgenment rendered in the case
of Anritlal (Supra), the detention order is illegal and
cannot be sustained and the sane is required to be
guashed and set asi de.

5. The petition is allowed. The inpugned order of
detention dated 29/10/2001 passed against the detenu is
hereby quashed and set aside. The detenu nanely Bal devji
alias Raju Kunvarji Thakor is ordered to be set at
liberty forthwith, iif not required in any other case.
Rul e i s made absolute accordingly with no order as to
costs. D.S. Permtted.

(R P. DHOLAKI A, J.)
Raf i k



