IN THE H GH COURT OF GUJARAT AT AHMEDABAD

SPECI AL CI VIL APPLI CATION No 1231 of 2002

For Approval and Signature:

Hon' bl e MR JUSTI CE A. L. DAVE

1. Whether Reporters of Local Papers nmay be all owed : NO
to see the judgenments?

2. To be referred to the Reporter or not? : NO

3. Whether Their Lordships w sh to see the fair copy : NO
of the judgenent?

4. \Whether this case involves a substantial question : NO
of law as to the interpretation of the Constitution
of India, 1950 of any Order nmde thereunder?

5. Whether it is to be circulated to the Cvil Judge? : NO

SULTANKHAN MASEDKHAN PATHAN
Ver sus
STATE OF GUIJARAT
Appear ance:
1. Special Civil Application No. 1231 of 2002
MR R] GOSWAM for Petitioner No. 1
MR SS PATEL, AGP, for Respondents No. 1-3

CORAM : MR JUSTI CE A. L. DAVE

Dat e of decision: 27/02/2002

ORAL JUDGEMENT
1. The Conmi ssioner of Police, Ahnmedabad CGity,
Ahmedabad, passed an order on the 4th Septenber, 2001, in
exerci se of powers under Section 3(2) of the Gujarat
Prevention of Anti-Social Activities Act, 1985 ("PASA
Act" for short), detaining the petitioner under the



provi sions of the said Act.

2. The detaining authority took into consideration

three registered offences against the petitioner and
statenments of two wtnesses and branded him as a
boot| egger. The detaining authority observed that the
petitioner is required to be inmmediately prevented from
pursuing his activities, which are detrinmental to public
or der. The authority al so considered the possibility of
resorting to less drastic renmedies and canme to a
conclusion that detention under PASA Act is the only
renedy that can be resorted to.

3. Learned advocate for the petitioner, M. Goswam
assails this order on the ground that when the order was

passed, the det enu was in judicial custody. The
detai ning authority observed that though the detenu is in
judicial custody, he may apply for bail and my obtain

bail and, therefore, his inmediate detention is required.
This is not a legitimte ground for satisfying that the
detenu is required to be detained. He, therefore, urged
that the petition may be all owed.

4. M. S.S. Patel, learned Assistant Governnent
Pl eader, has opposed this petition

5. There is no dispute about the factual aspects.

VWen the order of detention was passed, the detenu was in
judicial custody. Anticipating an application for bai
and grant of bail by a conpetent Court, the detaining
authority deened it necessary to detain the petitioner
In this regard, decision of the Apex Court in the case of
Anritlal v. Union Governnent, AIR 2000 SC 3675 nay be
profitably referred to. It was observed that t he
satisfaction of the authority based on likelihood of
det enu noving an application for bail is not sufficient.
That |ikelihood of detenu noving an application for bai
is different fromlikelihood to be rel eased on bail and,
therefore, the order of detention was quashed. This
j udgrment woul d be squarely applicable to the facts of the
present case. Hence, this petition deserves to be
al | owed.

6. In the result, the petition is allowed. The

i mpugned order of detention dated the 4th Septenber,
2001, passed against the detenu is hereby quashed and set
aside. The detenu-Sul tankhan Masedkhan Pat han is ordered
to be set at liberty forthwith, if not required in any
other case. Rule is nmade absolute with no orders as to
costs.



7. Direct service is permtted.

[ AL DAVE J. ]
gt



