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ORAL JUDGEMENT

The petitioners before this Court are the persons

belonging to four famlies of the Vaghri community. The
said petitioners had applied to the Dabhoda Gram
Panchayat, District-Gandhi nagar for allotnent of |and for



raising fruit bearing trees. Pursuant to the said
application, the petitioners were, under order dated 23rd
May, 1994 nade by the Sarpanch, Dabhoda G am Panchayat,

granted land bearing survey no. 307, adneasuring 19
acres-13 gunthas for raising fruit bearing trees and for
cultivating the vegetables. It appears that the said

| and, survey no. 307, was registered as Governnent Waste
Land and the managenment of the said land was vested in
the Gram Panchayat. The Gram Panchayat, therefore, under

t he instructions issued by the District Collector

Gandhi nagar di spossessed the petitioners from the said
| and, survey no. 307 and took over possession fromthe
petitioners. Feel i ng aggri eved, t he petitioners
preferred Special Civil Application No. 6166 of 1985
before this Court. In the said wit petition, this Court
[Coram: MB Shah, J. as he then was] under the interim

order dated 24th June, 1986 directed the Panchayat to
hand over possession of the land in dispute to the
petitioners. H s Lordship further observed that, "if the
Government has resunmed the |and, t hen al so, t he
respondents are required to be handed over possession of
the land.' Pursuant to the said order, possession of the

said | and was restored to the petitioners. The
petitioners since then have been raising fruit bearing
trees over the said |and. Pendi ng the above referred

Special Civil Application No. 6166 of 1985, the District
Col I ector, Gandhi nagar, under his order dated 30th July,
1986 nade a fresh grant of the said | and Survey No. 307
in favour of the petitioners for a period of thirty
years. O the entire piece of |and, adneasuring 19 acres
13 gunthas, the petitioners were given 10 acres on
specific condition that the said grant did not include
the pond land, the canal and the |and used for public
purposes. The said order dated 30th July, 1986 was taken
into suo nmotu revision by the State Governnment, under
show cause notice dated 26th June, 1989. Pursuant to the
said show cause notice, the petitioners were heard and
under the inmpugned order dated 11th August, 1989, the
above referred order dated 30th July, 1986 was cancell ed.
Feeling aggrieved, the petitioners have preferred the
present petition.

M. Yagnik has submitted that the inpugned order

suffers fromthe vice of non-application of mnd. He has
further stated that of the entire |land survey no. 307
adneasuring 19 acres-13 gunthas, only a part of it
adneasuring 10 acres has been |leased to the petitioners
with a specific condition that the |ands of the pond,
canal and such land as is used for the public purpose is
not granted to the petitioners i.e., the land of the pond
and canal and other |and used for the public purposes has



been retained for utilization as such. Nonetheless, the
State Governnent has set-aside the said order on the
ground that the said land is a pond | and and coul d not
have been granted to the petitioners. He, therefore,
submtted that the inmpugned order deserves to be quashed
and set-aside.

On perusal of the order dated 30th July, 1986 it

does appear that the pond and the canal situated on the
said land, survey no. 307, has been specifically
excl uded from the grant nade to the petitioners.
Nonet hel ess, the State Governnent has set-aside the said
order for the reason that the said | and, survey no. 307
is a pond land. The State CGovernment has not exam ned
whet her the entire land, survey no. 307 adnmeasuring 19
acres-13 gunthas, was pond land or only a part of it was
a pond |and. Mor eover, having held that the pond | and
could not have been disposed of by t he District
Col l ector, the District Collector has been directed to
conplete the inquiry under section 61 of the Code in
respect of encroachnent on the said |and, survey no.
307; to invite applications for disposal of the said |and
and to grant the sanme for raising fruit bearing trees in
accordance with the government policy.

Consi deri ng t he or der made by the State

Covernnent, it appears that the directions issued by it
are self-contradictory. If the land, survey no. 307,
were the pond | and and could not have been disposed off
as held by the State Governnent, there was no reason why
the direction ought to have been issued to dispose off
the said land for raising fruit bearing trees. There is
no earthly reason why the petitioners should be renobved
from the land in question for the same being granted to
any applicant thereof, including the present petitioners.
Further, if the petitioners have been inducted in the
said land as |lessees by lawful order nmade by the
conpetent authority, the petitioners cannot be said to be
encroachers or in unlawful possession of the said |and.
The inpugned order of the State Government is based on
fallacious belief that the petitioners are encroachers on
the said land. The order which is nade on the erroneous

prem se can not be sust ai ned. The petition is,
t herefore, allowed. The inpugned order dated 11th
August, 1989 made by the State Government [Additiona
Chief Secretary [Appeals], Revenue Depart ment ] in
Revi si on Application No. 19 of 1989 is quashed and
set-aside. Rule is made absol ute. There shall be no

order as to costs.
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