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CAV JUDGEMENT
The petitioner in this petition under Article 226
of the Constitution of India had challenged the action of
the respondent authorities of non- conti nuation of

promotion given to the petitioner as Assistant Engineer
(P) with effect from 1-1-1991 on the ground that the said



action was perverse, arbitrary and suffered fromthe vice
of non-application of m nd. The petitioner has also
prayed for quashing and setting aside the office order
dated 3.7.1986 under which the petitioner's pay was fixed
at Rs. 850/=with effect from 1-1-1986 as a Chargeman.
The petitioner has also prayed for quashing and setting
asi de the nenmorandum dated 25-9-1992 and office order
dated 9.11.1992. The petitioner has sought for
declaration from this Court that the petitioner was
entitled to get pronotion to the post of Chargeman (P)
with effect from1.1.1983 instead of 1.1.1986 and for a
declaration to the effect that petitioner was entitled to
get pronotion to the post of Assistant Engineer (P) with
effect from1.1.1986 instead of 1.1.1991 or 1.1.1992.
The petitioner has further sought directions fromthis
Court to the respondent authorities to prepare the
seniority |list of Chargenan as if the petitioner was
promoted to the post of Chargeman (P) with effect from
1.1.1983 and further to prepare seniority list of the
Assi stant Engineer (P) as if the petitioner was pronoted
to the post of Assistant Engineer (P) with effect from
1.1.1986 instead of 1.1.1991 or 1.1.1992.

2. The petitioner has also prayed for interimrelief

agai nst the respondent authorities restraining them from
i mpl enenting the inmpugned menorandum dated 25.9.1992 and
t he i mpugned office order dated 9.11.1992. However, this
Court has initially granted ad-interim relief against
effecting any recovery from the salary payable to the
petitioner on the basis of the order passed by the
respondent authorities on 9.11.1992. The said ad-interim
relief was mnmade interim relief thereafter and it was
continued all throughout during the pendency of this
petition.

3. The bri ef facts, as are energed from the
petition, are that the petitioner had joined ONGC on
25.1.1969 as T.GIV (Badli) and he was designated as a
Producti on Qperator in the grade of Rs. 440- 758. O
24.11.1982 the petitioner was served wth menorandum
maki ng certain allegations against him and the said
allegations were refuted by him vide his reply dated
8/10.1.1983. The prelimnary enquiry was held against
the petitioner and vide menorandum dated 17/18.1.1983
penalty of stoppage of next two increments wthout
cunmul ative effect was inposed upon the petitioner. Being
aggrieved by this nmenorandum the petitioner preferred an
appeal on 22.2.1983 before the Deputy General Manager
ONGC, Sabarmati, Ahnedabad, and the said appeal cane to
be rejected on 19.4.1983. The petitioner thereafter
preferred second appeal, inter alia, contending that he



was not at all responsible for the alleged incident and
he therefore requested for a lenient viewto be taken in

the matter. The petitioner has al so contended that the
har sh puni shnment was i nmposed on him wi thout any basis
what soever. The petitioner was however inforned on 20th

August 1983 that there was no provision of second appea

in ONGC (CD & A) Regulations, 1976. The petitioner

therefore, preferred an appeal before the Director
(Personnel), ONGC, Tel Bhavan, Dehradun whi ch was al so
rejected on 24.3.1984 by holding that there were no
grounds to interfere with the order passed by the
di sciplinary authority and the appellate authority.

4. The petitioner further subnmitted that the penalty

of stoppage of two increnments without cunul ative effect
was in violation of principles of natural justice and
that it was illegal, arbitrary and nalafide. It was
further submtted by the petitioner that the order of
penalty dated 17/18-1-1983 was to be inplenented in the
year 1983 but the same was inplemented in the year
1984-85. It was further submitted by the petitioner that
the increment should have been stopped for the year

1983-84 and not for the years 1984-85. It was further
submtted that the petitioner's name in the provisiona
seniority list of Chargeman was at Serial No. 158 and

t hat the petitioner was eligible for the post of
Chargeman on 1.1.1983 but he was given promtion wth
effect from 1.1.1986. The petitioner has further
submtted that the persons junior to him were pronoted
from 1.1.1983 and have been given effects in service
accordi ngly.

5. The petitioner has further subnitted that the
petitioner was appoi nted as Juni or Engi neer (Production)
vi de Ofice O der dat ed 30-2-1984 but the said
appoi nt nent was cancell ed by nenmorandum dated 20-3-84.
The petitioner thereafter nmade a representation before
the respondent authorities for release of pronotion
However, by nmenorandum dated 18.4.86 the petitioner was
i nforned that t he action for hol di ng DPC for
consideration for pronotion to the post of Chargenman (P)
was in hand as intimated by Regional Ofice, Baroda. The
petitioner has further urged before the r espondent
authorities on 13-11-1984 that the double penalty cannot
be inposed by wthholding two pronotions and al so
st oppage of two increments for an unproven charge.

6. The petitioner has also alleged in the petition

that vide office order dated 13.7.1983 the petitioner was
promoted to the post of Chargeman (P) with effect from
1.1.1983 but the said order was not handed over to the



petitioner as his two increnments were withheld w thout
cunmul ative effect. The petitioner has seriously urged in
the petition that in accordance with the order dated
17/18.1.1983, two increnents were to be stopped but there
was no stoppage of pronotion. The petitioner was
promoted to the post of Chargeman (P) only wth effect
from1.1.1986 instead of 1.1.1983. The petitioner should
have been pronoted to the post of Assistant Engi neer (P)
from 1986 but instead of this the petitioner has been
given prompotion to the post of Assistant Engi neer (P)
from1.1.1991. The petitioner has further submtted that
by menorandum dated 7.7.1992, the petitioner was informed
that he should have been pronoted to the post of
Assi stant Engineer (P) actually from1.1.1992 instead of
1.1.1991. The said order is wunder challenge in this
petition before this Court. The petitioner has raised
the contention that he should not have been reduced in
rank except after an inquiry and that too after an
opportunity of hearing was given to him The petitioner
was put to the post of Assistant Engineer (P) with effect
from 1.1.1992 instead of 1.1.1991, when the probation
period was over, which would operate as penal ty.
According to the petitioner he would | ose his enolunents
and privileges. The petitioner therefore submtted that
it would lead to a situation that though he was actually
wor ki ng as Assi stant Engi neer (P) he would be taken as a
Chargeman (P). It is further contended by the petitioner
that he had conpleted the probation period successfully
on the post of Assistant Engineer (P) and after 22
nmonths, reverting him back to his old post was nothing
but on the face of it illegal and the pronotion of the
petitioner with effect from1.1.1991 could not therefore
be withdrawn. The petitioner has further submitted that
denial of pronption to the petitioner was based on the
illegal and inproper action of the ONGC and that the
petitioner was entitled to be pronpoted because he was
senior to many enployees working wth the respondent
aut horiti es whose nanes were nentioned in Annexure "U' to
the petition. The petitioner has further reiterated that
deprivation of the pronotion was in effect a double
puni shnment because due to the office nenorandum dated
17/18.1.1983, the pronotion at the appropriate tinme was
not given to the petitioner and such double punishment
was unheard of in the history of service jurisprudence.
The petitioner has further el aborated this contention by
stating that according to the punishment inflicted upon
the petitioner, two next increnents wthout future effect
were to be stopped. The date of increnent due to the
petitioner was 1lst January every year and the puni shrment
was awarded on 17.1.1983. Thus, according to t he
petitioner, the increnments ought to have been stopped on



1.1.84 and 1.1.85 respectively and except this stoppage
of two increnents, no other damage coul d have been caused
to t he petitioner by the respondent authorities.
Increnment as on 1.1.1983 was rel eased by the respondents
and the petitioner could not have been deni ed pronotion
for a period prior to 1.1.1984 since the effect of
stoppage of increnent was to be given on 1.1.84 and
1.1.85 respectively and the penalty was to be in the
cal endar year 1984-85. On the basis of these facts, the
petitioner has urged that the petitioner has not only
been done injustice in terns of getting pronotion in the
cal endar year 1983 but when the question came up for his
further promotion from Chargenan to Assistant Engi neer
(P) the consequential effect took place because he was
not given due pronotion in the post of Chargenan during
t he cal endar year 1983. The petitioner, therefore,
suffered from both the ends. The petitioner therefore
submtted that the action of the respondent-authorities
was in violation of the provisions contained in Articles
14 and 16 of the Constitution of India.

7. After service of the notice, the respondents had
appeared in the mtter and an affidavit-in-reply was
filed opposing the admission of the petition. The
petition was opposed on the ground of delay and | atches.
It was stated by the respondent-authorities that the
petitioner has sought to challenge the order of penalty
of stoppage of two increments inposed in January 1983 by
way of the present petition at this belated stage in
1992. The order was passed | ong back in January 1983 and
it was too late for the petitioner to agitate the sane
before this Court in 1992. It was further stated that no
legal right, nuch Iless any fundamental right of the
petitioner has been violated and therefore this Court
should not exercise its discretionary jurisdiction under
Article 226 of the Constitution of India and should not
entertain this petition at such bel ated st age.

8. The respondents have further subnmitted that the

petitioner was serving as a Production Operator in 1983
and at that tine by chargesheet dated 24.11.82 the
petitioner was proceeded with departnmental inquiry and
ultimately by an order dated 17/18.1.83 the punishnment of
stoppage of two increnents wthout cunul ative effect was
i mposed on the petitioner. It was further subnmtted that
the petitioner was facing the departnental inquiry and
t hereafter undergoing the punishnent and hence the
petitioner could not have been rewarded with t he
pronoti on. The petitioner was therefore prompted with
effect from 1.1.86 as Chargeman (P). It was also
submtted that since the conduct of the petitioner was



under investigation and the proceedings were cul n nated
into inposition of penalty the petitioner could not be
pronoted to the post of Chargeman (P) with effect from
1.1.83/1.1.85 and was also not further pronmpoted to the
post of Assistant Engineer (P) with effect from 1.1.1986

as clained by the petitioner. The respondents have
further submtted that since departnental proceedings
wer e initiated or pendi ng against the delinquent

enpl oyee, sealed cover procedure was required to be
followed and if he was fully exonerated as havi ng been
found fit for pronotion, he was given pronotion from due
date, otherwi se he was to be considered at a | ater stage
as and when he becane eligible or fell due for pronotion,
subject to the penalty inmposed on t he del i nquent
enpl oyee. Since the petitioner's conduct was under
i nvestigation, which ultimately resulted into inmnposition
of penalty, he could not have been pronoted during the
period, i.e., till 1.1.1986. The respondents have
further submitted that the order dated 17/18-1-1983
i mposi ng the penalty of stoppage of next two increnents
wi thout cunulative effect nade it clear that the said
order remained in effect till January 1986 and hence the
petitioner could only be considered for pronotion at that
st age and t he petitioner would be eligible for
consideration for further promotion to the post of
Assistant Engineer (P) only on conpletion of 6 years of
service, i.e., with effect from 1.1.1992. Since by
i nadvertence the order of pronotion of the petitioner to
t he post of Assistant Engineer (P) was issued with effect
from1.1.1991, the same was required to be withdrawn for
whi ch the petitioner could not nake any grievance.

9. 1 heard the | earned advocate, M. appearing on
behal f of Tanna Associates for the petitioner and M.
R H  Mehta, |earned advocate appearing on behalf of the

respondents. Both the parties have raised the sane
argunents and contentions which were nmde in t he
petition. As far as the petitioner's challenge to the

orders passed on 17/18-1-1983 and 3-7-1986 are concerned,
I find considerabl e substance in the ground raised by the
respondents in their affidavit-in-reply, as the challenge
against this order is nade by the petitioner after a
period of nore than 6 years and no sufficient cause is
shown by the petitioner. The order passed in January
1983 cannot be agitated before this Court in 1992 wi thout
showi ng any justifiable reason for such a long delay. I,
therefore, reject the petitioner's challenge nade agai nst
the orders dated 17/18-1-1983 and 3-7-1986 passed by the
respondent authorities.

10. So far as the Ofice Oders dated 25-9-1992 and



9-11-1992 are concerned, it is found that the respondents
have made it clear that the petitioner's request for
mai nt enance of status-quo for continuation of pronotion
given to him with effect from1-1-1991 was untenabl e,
since he was not covered under the relevant policy for
prombtion to the post of Assistant Engineer (P) with
effect from 1-1-1991 as his name had been deleted from
the seniority |list of Chargeman (P) as per Ofice Oder
No. 6/ 289/ 84-95/ Per, dated 20-11-1985 and he was
undergoing penalty inmposed on himvide office order No.
And/ Prodn/ 25(24) /82, dated 17/18-1-1983, for which he was
promoted to the post of Chargeman (P) only wth effect
from1-1-1986 instead of 1-1-1985. It was al so nade
clear in the Ofice Oder dated 25-9-1992 that the
pronotion was not admissible during the currency of any
penal ty. The respondents have, therefore, rectified
their m stake committed vide Order dated 31.7.1992
whereby the petitioner was promoted to the post of
Assi stant Engineer (P) with effect from1-1-1991. |If the
m stake committed earlier is rectified by the respondent
authorities after considering the explanation tendered by
the petitioner, it cannot be said that the respondent

authorities have acted illegally, inproperly, unlawfully
or inviolation of any principle of Ilaw, equity or
justice. I amalso of the view that the petitioner was

to undergo the punishrment in the year 1985 and he would
be entitled for further increment with effect from
1-1-1986 and hence the contentions raised by t he
petitioner, wth regard to juniors to the petitioner
having been pronmoted, were not based on any sound
footi ng. I find sufficient force in the subm ssions of
t he respondent authorities that the punishnment and the
pronmotion during the period when the petitioner was
undergoi ng the punishment were two different factors
based on different considerations and if the petitioner
under goi ng puni shrent was rewarded during the same period
with pronmotion, it would be futile and t he very
ef fect/purpose of punishment would be frustrated and no
useful purpose could be served for a better and clean
adm nistration and that if on the one hand puni shnent was
awar ded and on the other hand the petitioner was rewarded
with the pronotion, the entire purpose of undergoing the
exercise of inquiry for rewarding the punishment was
frustrated.

11. This leads ne to consider the petitioner's
chal l enge against the order passed on 25-9-1992 and
9.11.1992 on the ground of doubl e jeopardy. M. R H.
Mehta, the | earned advocate appearing for the respondents
have brought to nmy notice and placed his reliance on the
foll owi ng deci sions of the Hon'ble Suprene Court



(A) A decision of the Hon' ble Supreme Court in the
case of Union of India and Ohers Vs. KW
Janki raman and Others, reported in (1991) 4 SCC
109, was relied on for the proposition that it is
not correct to hold that when an officer is found
guilty in the discharge of his duties, an
i mposition of penalty or all that is necessary to
i mprove his conduct and to enforce discipline and
ensure purity in the admnistration. An enpl oyee
has no right to pronotion. He has only a right
to be considered for pronotion. The pronotion to
a post and nore so, to a selection post, depends

upon several circumnstances. To qualify for
pronotion, the least that is expected of an
enpl oyee is to have an unbl eni shed record. An

enpl oyee found guilty of msconduct cannot be
pl aced on par with other enployees and his case
has to be treated differently. There is,
therefore, no discrimnation when in the natter
of promotion, he is treated differently. The
| east that is expected of any admnistration is
t hat it does not reward an enployee wth
promotion retrospectively froma date when for
his conduct before that date he is penalised in

praesenti. \When an enployee is held guilty and
penalised and 1is, therefore, not pronoted at
least till the date on which he is penalised, he
cannot be said to have been subjected to a
further penalty on that account. A denial of

pronmotion in such circunstances is not a penalty
but a necessary consequence of his conduct. [Page
112-113 Para (3) ].

(B) A decision of the Hon'ble Supreme Court in the
case of Union of 1India and Ohers Vs. K.
Krishnan, reported in 1992 Supp. (3) SCC 50, was
relied on for the proposition that Rule 157 of
the Post and Tel egraph Manual Vol . Il forbidding
the promotion of an enployee during currency of
t he penal ty does not result in a second
puni shient . There is only one puni shmrent
visiting the respondent as a result of the
concl usi on reached in the disciplinary proceeding
| eading to the withholding of increment, and the
denial of promotion during the currency of the
penalty is nmerely a consequential result thereof.
The view that a governnent servant for the reason
that he is suffering a penalty or a disciplinary



proceedi ng cannot at the sane tinme be pronoted to
a higher cadre is a |logical one and no exception

can be taken to Rule 157. It is not <correct to
assune t hat Rul e 157 by i ncl udi ng t he
af orenmenti oned provision is subj ecti ng t he

government servant concerned to doubl e jeopardy.
It cannot, therefore, be said that there is no
justification or rationale behind the policy; nor
can it be said to be unjustified, arbitrary and
violative of Arts. 14 and 16. On the other hand,
to punish a government servant and at the sane
time to promote himduring the currency of the
puni shrent nay justifiably be termed as
sel f-contradictory. [Page 51].

(O A decision of the Hon'ble Suprene Court in the
case of State of T.N. Vs. Thiru K. S. Mirugesan
And Others, reported in (1995 3 SCC 273 was
relied on for the proposition that when pronotion
i s under consideration, the previous record forns
the basis and when the pronotion is on nerit and
ability, the currency of punishment based on
previous record stands as an inpedinent. Unless
t he period of punishment gets expired by efflux
of time, the claimfor consideration during the
sai d period cannot be taken up. O herwi se, it
woul d anobunt to retrospective pronotion which is
i nperm ssi ble under the Rules and it would be a
prem um on nm sconduct . Under t hese
ci rcunmst ances, the doctrine of double jeopardy
has no application and non-consideration is
neither violative of Article 21 nor Article 14
read with Article 16 of the Constitution. [ Page
273 1.

(D) A decision of the Hon'ble Supreme Court in the
case of Chairman, State Bank of India and O hers
Vs. ol ak Bihari Dehury, reported in (1996) 7
SCC 63, was relied on for the proposition that
the action of t he appel | ant - Bank in not
consi deri ng the respondent for promtion to
MMGS-11 during the currency of the penalty of
reduction in basic pay that was inposed on him
cannot be held to be violative of his right
guaranteed under Article 16 of the Constitution
of India and the H gh Court was not justified in
interfering with the said decision of the
appel | ant - Bank on that ground. The directions
given by the High Court for considering the case
of the respondent for pronbtion to MVGS-Il with



effect from 1-8-1986 cannot be sustai ned and are,
therefore, set aside. [ Page 65-66 ].

(E) A decision of the Hon'ble Suprene Court in the

case of Collector of Thanjavur Dist. and hers
Vs. Rajagopal an and Qthers, reported in (2000) 9
S.C.C 145 was relied on for the proposition
that the denial of pronotion would not anpbunt to
penal ty and that it wuld be open to the
authorities to take into account the fact that
some punishments were inmposed on the enpl oyees
during the relevant period. [ Page 148 ].

12. The | earned advocate appearing for the petitioner
could not persuade nme to take any different view than the
view taken by the Hon' ble Suprene Court in the above
referred cases by pointing out any distinguishing feature
or by citing any authority. | am therefore, of the view
that the doctrine of double jeopardy cannot be invoked in
the case of the petitioner when he was granted pronotion
firstly on 1-1-1986 and thereafter on 1-1-1992, even
after inflicting the punishnent of stoppage of 2
increnents without any future cunulative effect. I,
therefore, find no substance in the subm ssions of the
petitioner.

13. M. R H Mhta, the | earned advocate appearing

for the respondent has drawn my attention to the fact
that the petitioner was granted two pronotions subsequent
to filing of this petition, i.e., firstly the pronption
to the post of Assistant Executive Engi neer (Production)
with effect from1.1. 1996 and secondly, further pronotion
was granted to t he post of Executive Engi neer
(Production) with effect from 1-1-2001. He has further
submtted that the pronotions so granted itself suggests
that there was no prejudi ce against the petitioner and as
and when the petitioner was due for pronotion, the said
promotions were granted to the petitioner

14. Before parting with this judgnent, | am however,

of the view that the petitioner has worked as an
Assi st ant Engi neer (P) with effect from 1-1-1991
pursuant to the order passed by t he r espondent
authorities on 31-7-1992 and the said pronmption was
revoked by another office order dated 25.9.1992 and
consequent upon the reversion of the petitioner to the
post of Chargeman (P), the petitioner's pay-scale was
refixed by an or der dated 9-11-1992. Since the
petitioner has worked on the pronoted post and has drawn



the salary as per the pay-scale of Assistant Engi neer
(P), and since the stay was granted by this Court agai nst
the recovery of the -enhanced salary given to t he
petitioner for the work so done by the petitioner on the
pronoted post, it is not desirable for the respondent
aut horities to recover the said ampunt from the
petitioner. Wth these observations, the petition is
rejected. Rule is discharged with no order as to costs.

rnr. [ KA Pu, J. ]



