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Dat e of deci si on: 30/ 08/2002
C. AV JUDGEMENT

(Per : MR JUSTI CE KUNDAN SI NGH)
1. This Letters Patent Appeal has been brought out
by Punjab National Bank and ot hers agai nst the respondent
- original petitioner under Cl ause 15 of the Letters
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Pat ent Appeal against the judgnent and order dated
11-10-2001 rendered by the learned Single Judge in
Special Cvil Application No. 3611 of 1999, whereby the
respondent original petitioner's wit petition has been
all owed and the appellant Bank has been directed to
consi der the case of the respondent - original petitioner
and grant pension to him on or before 28-2-2002 in
accordance with Rules and Regulation of the appellant
Bank and the appellant Bank was also directed to pay
interest at the rate of 12%p.a. on the said amount of
pensi on from 1994,

2. The brief facts of the case are that the
respondent - original petitioner joined services of the
appel | ant Bank on 15-9-1958 as a C er k-cum Godown Keeper
Thereafter, he had served at various Branches of the Bank
in Gujarat State. Sone tine, he also worked as | nspector
(Audit) out of the State. After putting nore than 36
years service, he retired on attaining superannuation
fromthe office of the Bank on 31-5-1994. He al so
proceeded on |eave preparatory to retirenent. The
pension schene was also sanctioned as per the draft
schenme circul ated before his retirenent. Hence, he gave
his option letter dated 15-3-1994 for opting the pension
schenme. His option letter was |lying with the Chief
Manager, C.M C and Punjab National Bank, Surat. The Bank
also sent a prescribed formvide |letter dated 13-3-1997.
The respondent original petitioner also furnished all the
details in the said prescribed formalong with his and
his wife's photographs vide letter dated 31-3-1997 to Sr.
.. 3.

Manager (Staff), Zonal Ofice, who is the conpetent
authority to deal wth the pension cases and he is
required to send all the required pension papers along
with option letter to the Chief Pension Departnent
Br anch. That aut hority deci des t he anount of
contributory provi dent fund paid in the past for
deduction fromthe anbunt payable. As per the procedure
for sanctioning pension the Branch Manager is required to
send the pension proposal as well as other docunents in
duplicate to the concerned Regi onal Manager inmediately.



The Regional Manager is required to forward such option
letters and ot her docunents of the retired enployee in
one lot to the Zonal O fice. The Sr. Manager (Staff) is
required to forward the pension papers to the Chief
Head-quarter, P.F. Departnent, New Delhi in respect of
t he enpl oyee retired upto 31-10-1994. The P.F.
Departnent is required to process on the option letter of
the retired enpl oyee and to advise the retired enployee
directly to the address provided by themin respect of
t he amount bank's contribution and interest thereon to be
returned by the retired enployee. Thereafter, t he
retired enployee would be required to remt the said
amount to the Head OFfice P.F. within a stipulated tine.
Subsequent to the realization of the anpbunt, the pension
rel ease order would be issued to the concerned zona
office who will issue necessary orders to the designated
Branch office for release of the pension. the Regional
Manager and the Chief Manager are required to bring the
contents of the <circular to the notice of the staff
menbers working at the Branch and al so di splay the copy
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of the notice as per Annexure-VIIl on the notice board of
the branch office and suitably infornmed them accordingly.
If the enployee is on long | eave, the Chief Manager will
i nformthe enployee in witing. According to the
respondents - appellants, draft proposal of Punj ab
Nati onal Bank Empl oyees (Pension) Regul ation Act, 1993
has come in force with effect from1-11-1993 and it was
nmade applicable to the enployee who had retired on or
after 1-1-1986 till 31-10-1993 and 15-10-1994 (applicable
to those enpl oyees who have retired after 1-11-1993 till
the date of issuance of the Circular). The Personne
Di vi sion has issued a circular dated 27-6-1994 to all the
of ficers. The proposed schene was al so nade applicable
to the existing enployees on or after 1-11-1993 for
pensi on scheme instead of contributory Provident Fund,
subject to the condition that the enpl oyee surrenders the
enpl oyer's Provident Fund/Contribution together with 6%
sinple interest. Crcular dated 2-8-1997 provi des
personal liability of the concerned staff in the case of
delay. Circular dated 17-2-1996 is applicable to the
retired enpl oyees for the pensionary benefits. According
to the original petitioner, all the appellants are duty
bound to ascertain total nunmber of the enpl oyees who were
already in service prior to 30-9-1994 and retired on or
after 1-11-1993. The last date of subm ssion of the
option letter of retired enployee was fi xed on 30-9-1994.
One Jayprakash who was In/charge of Surat Main Branch
negl ected his duties to fix the pension of the respondent
enpl oyee and failed to submt the pension proposal to the
Regi onal O fice of the Bank. Hence, the respondent
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enpl oyee's case is pending since |ast nore than two years
and he has been singled out and treated separately for
t he reasons best known to Jayprakash, In/charge of Surat
Main Branch under whom the respondent enployee was
wor ki ng, avoided the option letter dated 15-3-1994 of the
respondent enployee as it was on sinple paper and not in

t he prescri bed form The prescribed form was not
avai l abl e at that tine, the respondent enpl oyee coul d not
submit the option letter in prescribed form VWen the

respondent enpl oyee received the letter dated 13-3-1997,
he i medi ately furni shed the informati on and sent back to
the respondent no. 4. The appellants are duty bound to

accept the option letter. The respondent enpl oyee had
sent various letters as well as remnders, notices,
t el egrans and SO many letters in exchange of

correspondence. The respondent enployee is not treated
equal ly anong themand in the matter of public enpl oynment
which is in violation of the provisions of Article 14 and
16 of the Constitution of India. The Supreme Court has
held that it is the fundamental right of the enployee to
earn pension for his long services rendered to the
enpl oyer. The pension nust be paid w thout any delay.
The arrears of pension nust be given along with 18% p. a.
interest for the delayed paynment so that the person
responsi bl e for del aying grant of pension can be puni shed
by taking disciplinary action by the Bank authority. The
appel l ant Bank has introduced |iberalized pension schemne
for the enpl oyees who have already been retired since
1986. The appellant Bank can only stop the pension if
t he bank enpl oyee has conmitted any serious m sconduct,
6 ..

of fences or any thing done for the breach of trust, or
indulge in forgery or done anything which is injurious to
the reputation of the Bank. The respondent enpl oyee has
not done anything and hence he is entitled to the

pensi on. Ther ef or g, the respondent enployee filed
Special Civil Application No. 3611 of 1999 before this
Court. The learned Single Judge vide his judgnent and

order dated 11-10-2001 allowed the petitioner of the
respondent enployee directing the appellant Bank to
consi der the case of the respondent enployee and grant
pension to himon or before 28-2-2002 in accordance with
| aw and the appellant Bank was further directed to pay
necessary 12% p. a. interest on the said anount of
pensi on since 1994.

3. Being aggrieved and di ssati sfied W th t he

judgrment and order of the |I|earned Single Judge dated
11-10-2001 rendered in Special Civil Application No.
3611 of 1999, the appellants have preferred present



appeal on the ground that the inpugned judgnent and order

is illegal and against the Rules and Regul ations of the
appellant Bank as well as docunents and evidence on
record. The learned Single Judge has failed to

appreciate the fact that the pension schene was optiona
schene. The enpl oyee has to opt either to continue under
C.P.F. schene or to opt for pension schene. In the
instant case, the respondent enpl oyee has taken benefit
of C.P.F. schene. The right to exercise option is not
fundamental right wunder the Constitution of India. As
such, the right under the schene cannot be enforced in
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t he writ jurisdiction under Article 226 of the
Constitution of India. The respondent - enpl oyee has not
exercised option within a stipulated tine. The | earned

Si ngl e Judge has erroneously held that since the
respondent enployee has served the appel | ant Bank
sincerely and diligently, the respondent enpl oyee shoul d
be given paynment of pension as a matter of right. The
respondent enployee has already taken the benefit under
the Contributory Provident Fund Schene and since he has
not exercised that option in the prescribed formwthin
specified time of 120 days, there is no provision to
condone delay if any made by the enpl oyee in exercising
option. The learned Single Judge has msread and
msinterpreted the judgments of the Apex Court and
Di vi sion Bench of this Court, wherein the benefit of
exercising the option for pension has been extended after
the stipulated date to the other enployees. The case of
the respondent enployee is entire different from the
cases cited by the respondent enpl oyee before the |earned
Si ngl e Judge.

4. The affidavit in support of the Bank has been
filed by Sr. Manager of the appellant Bank stating
therein that the respondent enployee by way of retirenent
benefits, was paid the followi ng anounts :

Head of paynent Anount Date of
paynent

Provi dent fund 3,19, 857/- 15-7-94
Gatuity 78,390/- 21-6-94
Arrears of gratuity 21,610/- 12-1-95



Difference in P.F. 9,510/ - 28-7-97
Arrears of wage
revi sion 18, 020/ - 8-10-96

5. The respondent enpl oyee cannot claimparity with

the other enployees as the appellant Bank has not
permtted to exercise the option for the pension schene
after expiry of the stipulated period of 120 days. The
decision of the respondent enployee to opt for pension
scheme is an afterthought inasmuch as after having
recovered entire noney, dues of payment towards retiral
benefits, the respondent enployee realized that option of
pensi on was nore beneficial to him and hence he has
cl ai med pensionary benefits though he has al ready avail ed
the retiral benefits. In case, the Bank permts the
respondent enpl oyee to exercise his option after expiry
of the stipulated period, then, there are severa

simlarly situated persons whose case wll have to be
reconsi dered and thereby increasing the financial
9 ..

liability of the appellant Bank a very great extent. The
Government of India through Mnistry of Finance has
informed the General Manager (P) Panjab National Bank
vide letter dated 21-8-2001, wherein the option forns
have not received within the stipulated period, the Bank
may not consider such cases for pension/famly pension

The appellant in response to the clarification sought by
t he appel | ant Bank has never received the letter dated
15-3-1994 of the respondent enployee exercising his
option for pension scheme nor such letter is on the
record of the Bank. The respondent enpl oyee was called
upon to produce such letter with proof of it being handed
over to the Bank but he failed to establish that he has
indeed given the witten letter dated 15-3-1994 within
the stipulated period to the appellant. The appel | ant
Bank sought advice fromthe Government of India and in
response to the said representation, the Governnent of
India issued a letter dated 19-2-2002, directing Bank
such requests not to accept under any circunstances, the
application for exercising option after expiry of the
stipul ated period, The matter has now been reexani ned and
it has been decided that the Banks may take a decision
with the approval of their Board only in those cases
where the officer/enployee could not exercise option
because he stood either disnmssed or conmpul sory retired
as on 29-9-1995 but later on got reinstated either due to
deci sion of the Court or appellate authority. In case,
the incunbent has got full wages for the period of



absence due to dismissal etc. such period wll be

counted as qualifying service for pension. 1In case the
.. 10 ..

i ncumbent has not got the benefit of full wages the

peri od of absence will not be considered as qualifying

service for pension. Al other requests received by the
Bank for different reasons should not be accepted under
any circunstances.

6. An other affidavit in support of the appeal of

t he appel | ant Bank has been filed by the appellant Bank

The respondent enpl oyee has sought to nake out his case
by pl eadi ng i gnorance of the existence of the circular
calling upon for the exercising of option for pension.
The petitioner has referred the letter dated 3-2-1998
addressed wherein he has stated that he has retired from
t he Bank on 31-5-1994. Thereafter appellant Bank has
issued circular dated 27-6-1994 for calling upon for
exerci se of the pension option (Acceptance of pension

option). Contents of the above circular were not within
the know edge of the respondent enployee wthin the
stipulated tinme i.e. of 120 and he canme to know about
the circular on 24-3-1997. Hence, he submitted the
proposal for pension as a special case. The plea of
i gnorance is not available to the respondent - enployee

as wde publicity was given to this by the Indian Banks
Associ ation by publishing the notices in the newspapers
at local level and that notice has been annexed as
Annexur e- A- 2. The respondent enpl oyee' s case for
exercising option for pension schene is an afterthought.
This is apparent from the letter addressed by the
r espondent enpl oyee under his own signature dated
16-10-1994 requesting the Bank to pay interest on late
11

paynment of gratuity and P.F. anounts. As such, the
respondent enployee has not only enjoyed the provident
fund anpbunt but he has also prayed for interest on
del ayed paynent. In all 11 option letters were received
fromthe retired enpl oyees for pension and 12 for famly
pension from all over Gujarat and all of them have been
granted the option and pernmitted to draw pension/famly
pension as per regulations, however, all these retired
enpl oyees and the | egal heirs of the deceased enployees
have exercised their options as per the regul ations.

7. W& have heard the | earned counsel for the parties
extensi vel y and have gone through the rel evant papers on
t he record.

8. W are constrained to hold that the judgnment and
order of the learned Single Judge is not sustainable in



the eye of law on the followi ng grounds :

(i) First of all it 1is pertinent to note that the
respondent - enpl oyee has sent the letter dated
15-3-1994 before his retirenent to the appell ant
Bank. But there is nothing on record nor he
could establish that any such letter has been
given to the appellant Bank by him for opting
pensi on schene. It appears that the |earned
Si ngl e Judge has presuned that the letter dated
15-3-1994 of the respondent enployee has been
recei ved by the Bank and no action has been taken

oo 12 .
hence the respondent - enployee is entitled to
get benefits under the pension schenme. In fact,

recei pt of such letter dated 15-3-1994 has been
denied by the appellant Bank and the respondent
enpl oyee could not establish in any circunstances
that he has given this letter dated 15-3-1994 to
t he appel | ant Bank for opting pensionary benefits
under the pension schene.

(ii) The respondent enployee's conduct is that he
never i nt ended to opt pensionary benefits
i nasmuch as the respondent enpl oyee has received
Rs. 3,19, 857/towards paynent provident fund on
15-7-1994. he has also received anpunt of
Rs. 78,390/ - as gratuity on 21-6-94 and thereafter
he has also received ampunt of Rs.26,610/- as
arrears of gratuity on 12-1-1995 and Rs.9,510/as
different in P.F. on 28-7-97 and lastly he has
recei ved anmount of Rs.18,020/towards arrears of
wage revision on 8-10-1996. Upto receipt of the
aforesaid amounts under di f ferent head of
paynment, the respondent enpl oyee has never made
it clear to the Bank that he has opted his
pensi on schene and he has not indicated that the
amount of provident fund has to be renmitted to

t he Bank. From the conduct of the respondent

enpl oyee it appears that he had never indicated

till receipt of last anpunt on 28-7-1997 to opt

pensi on schene. QO herwi se, as soon as t he

respondent - enpl oyee received the aforesaid ..
13 ..

amounts, he could have made a representation to
the appellant Bank that he has al ready indicated
to opt pensions scheme and he does not want to
receive that anobunt as he had to renit that
amount if he has to opt pension schene.



(iii) The respondent enpl oyee cannot plead that he had
no know edge about the circular of the circular of
pensi on schenme inasnmuch as the wide publicity for opting
pension schene was nmade in various |ocal papers as such
t he respondent cannot take plea of ignorance as indicated
by his letter dated 3-2-1998.

(iv) Learned Single Judge has relied on the decision

of the Suprenme Court in the case of MR Qupta
Vs. Union of India & Os. reported in 1995 SCC
(L&S) 1273. But that decision of the Suprene
Court is not applicable to the facts and
circunstances of the present case inasnuch as
that the case is in respect of fixation of pay
and he clained to be paid gratuity, salary
conputed on the basis of proper pay fixation and
t hat case is not in respect of pensionary
benefits.

(v) Learned Single Judge has also relied on other
deci sions of the Apex Court in the case of Union
of India and Ohers Vs. D.RR Sastri reported
in 1997 SCC (L&S) 555 and Dr. Uma Agrawal Vs.
State of U P. & Anr, reported AIR 1999 SC 1212
oo 14 .

as well as the decision of the Division Bench of
this Court rendered in Special Civil Application
No. 13519 of 2000. In all these -cases, the
matter is regarding the railway enployees and the
Railway Board's letter was communicated to al
the General Managers wth directions that it
shall be brought to the notice of the retired
rail way enpl oyees/servants and that letter of
railway Board was not brought to the notice of
the enployees and hence their cl ai ns wer e
al | owed. In the present case, there is no
circular, letter or any order of higher authority
directing the appellant Bank to bring it to the
notice of the concerned enpl oyees for taking any
step for opting pension schene.

(vi) The respondent enpl oyees does not cone within the
exception made available to the enpl oyees of the
Bank inasnuch as one conmuni cat i on dat ed
28-4-1999 was cited bef ore us and that
conmuni cati on was issued by the Governnent of
I ndi a, M nistry of Fi nance, Departnent of
Econonmic Affairs, Banking D vision 4/8/697-1R
dat ed 28-4-1999 addressed to the the Chief
Executives of all Public Sector Banks in respect
of eligibility of pension, which is reproduced



bel ow.

.. 15 ..

"CGovernnent has been getting representations from
various quarters nmaking a request for providing
an opportunity for exercising option in favour of
pension to those who could not do so due to

ci rcunmst ances beyond their control. One such
situation referred to is that the enployees who
wer e out of service on account of
di sm ssal /removal etc. at t he tinme of

notification but were subsequently reinstated in
service with continuity of service on disposal of
an appeal or by virtue of court order

The matter has been examined and it has

now been decided that banks, in the first
i nstance, nay exam ne such requests at their end
and in case they are satisfied that there were
ci rcumst ances beyond t he control of t he
applicant, due to which he could not exercise his
option wthin the stipulated period, they may
refer such cases to Govt. al ong with a
sel f-contai ned note, indicating the circunstances
which deprived them to exercise such option

Efforts, if any, made by the bank to contact such
persons during the relevant period to enable them
to exercise their option may also be indicated."

9. By the aforesaid conmuni cation the public sector
Banks have been directed to exam ne such requests for
provi ding an opportunity for exercising option in favour
of the pension to those who could not do so due to
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ci rcunst ances beyond their control. One such situation
referred to is that the enpl oyees who were out of service
on account of dismissal/renoval etc. at the time of

notification but were subsequently reinstated in service
with continuity of service on disposal of an appeal or by
virtue of court order. The matter has been exam ned and

it has now been decided that banks, in the first
i nstance, nmay exam ne such requests at their end and in
case they are satisfied that there were circunstances
beyond the control of the applicant, due to which he
could not exercise his option within the stipulated
period, they may refer such cases to Govt. along with a
sel f-contained note, indicating the circunstances which
deprived themto exercise such option. Efforts, if any,
made by the bank to contact such persons during the



rel evant period to enable themto exercise their option

may al so be indicated. In exceptional circunstances
whi ch were beyond control of the enployees, their cases
may be exam ned and consi dered by the Bank authority. In

the present case, we have not been inpressed that the
respondent enployee could not nove t he concer ned
authority of the appellant Bank for paying pensionary
benefits due to the circunstances beyond his contro
within stipulated period.

10. In the case of the decision of the Suprene Court

as well as the decision of Division Bench, the Railway

Enpl oyer was required to informthe retired enpl oyees

about the circulars. \Wereas, in the present case the

Bank authority is not required to informindividually to
R A

the retired enployee for opting pension scheme pursuant

to any circular, order or notification by the higher

aut hority.

11. In the circunstances of the present case, the
respondent enpl oyee has not applied for opting pensionary
benefits under the schene within the stipulated tinme. He
never showed his intention for this purpose. Moreover,
he voluntarily opted other retiral benefits. Even wi de
publicity in newspapers the respondent enpl oyee cannot
pl ead i gnorance of the circular regardi ng pensi on schene.
The Bank appel | ant was not under obligation to informthe
retired enpl oyees for opting pensionary benefits. As
such, the respondent enployee is not entitled to get
benefit of the circular in respect of the pensionary
benefits. The Ilearned Single Judge mi sappreciated the
facts on record and misinterpreted the case |aw cited.

12. For the reasons stated above, we are of the firm

opinion that the respondent enployee is not entitled to
get pensionary benefits under the pension schene floated
by the appellant Bank as the inpugned judgment and order
of the learned Single Judge is not based on the correct
facts and correct interpretation of the case laws cited
in his judgnment. Therefore, this appeal deserves to be
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al l owed. Accordingly, this appeal is allowed and the
i mpugned judgment and order dated 11-10-2001 rendered in
Special Cvil Application No. 3611 of 1999 is hereby



guashed and set aside. There shall be no order as to
costs.
(J.N Bhatt, J.)

(Kundan Singh, J.)

/ JVSat war a/



