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C. A V. JUDGEMENT
(Per : MR JUSTI CE D. H. WAGHELA)

1. This appeal under O ause 15 of the Letters Patent

by the State of Gujarat and its Director of Agriculture
is directed agai nst the judgnent and order of the | earned
single Judge setting aside the order dated 12.11.1987,
whereby, the respondent was prematurely retired and
relieved in exercise of the powers under Rule 161 of the
Bonbay Civil Service Rules (BCSR).

2. The respondent (original petitioner) joined the
Directorate of Agriculture as a Supervisor in 1960 and
after crossing Efficiency Bars, he was pronoted as Deputy
Director of Agriculture in the year 1981. A chargesheet
dated 9.7.1987 cane to be issued to the respondent before
the order dated 12.11.1987 prematurely retiring himfrom
service. The respondent's age at that tinme was only 50.
VWhat appealed to the | earned single Judge was that before
t aki ng t he deci si on of prematurely retiring the
respondent, the Review Committee had relied upon only the
service record of the past ten years and the entire
record of service of the respondent was not eval uated.
And, therefore, relying upon the ratio of the judgnment in
S. RAMACHANDRA RAJU v. STATE OF ORISSA [ 1994 (5) J.T.
SC 459 ], the inpugned order was nade.

2.1The other nain observations nade by the | earned
single Judge after perusal of the record and about which
there is no controversy are as under

(a) The action of the State in prematurely retiring

the original petitioner, the respondent herein, was
chal | enged on the ground that it was a nmala fide exercise
of power to cut short the departmental enquiry initiated
agai nst the petitioner;

(b) That the alleged activities of the petitioner had
become a subject-matter of enquiry by the CGuj ar at
Vigilance Conmission at the end of which the Comm ssion
had recommended initiation of departnental enquiry; and,
on the other hand, his activities as a civil servant were
scrutini zed by the Departnment as he was to attain the age
of 50 years and his case was to be put before the Review
Conmittee;

(c) The Review Comittee had found the integrity of
the respondent to be doubt f ul and t aki ng into



consi deration the confidential reports of |last ten years,
the Committee had recomrended premature retirement and
that reconmendati on was accepted by the Governnent;

(d) Even as the respondent was prematurely retired,
the CGovernnent had decided to exercise the power under
Rul e 181-A of the BCSR to conduct the enquiry;

(e) The departnental enquiry was the result of the

opi nion expressed by the Vigilance Comm ssion, whereas
t he i mpugned order of premature retirenment was the result
of the exercise gone through by the Review Committee; and

(f) The Court had to scrutinize the action of the
Governnment in exercise of its power of judicial review
not as a Court of appeal but to consider whether the
power was properly exercised or whether the exercise of
power was Vvitiated by arbitrariness, mala fides or
extraneous consi derati ons.

3. Even within the paranmeters prescribed by the
above propositions, it was found and held by the |earned
singl e Judge that the exercise of evaluation undertaken
by the Review Committee was not proper insofar as,
instead of the entire record of service, only the record
of the past 10 years was evaluated. It has throughout
been reiterated and enphasized on behal f of t he
respondent that except for the adverse remarks for the
years 1982-83 and 1985-86 and the charges |levelled
against him which were yet to be proved in the enquiry,
he had an unbl em shed record of service. It was again
argued that had the adverse remarks in respect of the
year 1982-83 been serious, he would not have been all owed
to cross the Efficiency Bar on 1.1.1984. Equating that
with pronotion, it was further subnmitted that crossing of
the Efficiency Bar w ped out the adverse renmarks and
could not have been considered by the Review Conmittee.
It was also sought to be re-agitated that the entries of
adverse remarks were inproper and his representations
against the adverse entries were inproperly turned down
by the Governnent. And, in any case, the adverse renarks
were not such as would warrant or justify the action of
prematurely retiring the respondent from servi ce.

3.1As against the respondent's case as above, it was

clearly stated on affidavit by the Under Secretaries of
the Governnent that the specially constituted Review
Conmittee had, after going through the confidential
reports and an overall assessnent of the |last 10 years of
t he respondent's service, recomended his premature
retirement. It was found by the Conmittee that the



integrity of the respondent was doubtful and his further
continuance in active service was found to be prejudicial
to the public interest and, therefore, a decision was
taken to retire him in public interest; that the duly
constituted Review Conmittee had followed the |ega
procedure and instructions issued by the State Government

fromtime to tine. It was also found that he had
conmitted several irregularities and illegalities with an
intention to take undue advantage of his position. In

the reply to such statenents, the respondent had averred
that nost of the allegations were vague and taken from
t he chargesheet served upon himand were found to have no
substance at the end of the enquiry.

4. The law on the subject of conpulsory retirenent

has now crystallized into definite principles which have
been broadly summari sed as under by the Apex Court in
STATE OF GUJARAT v. UVMEDBHAI M PATEL [ JT 2001 (3) SC
223 ]:

"(i) Wienever the services of a public servant
are no |longer wuseful to the genera
admi ni stration, the of ficer can be
conpul sorily retired for the sake of
public interest.

(ii) Odinarily, the order of conpul sory
retirement is not to be treated as a
puni shnment coning under Article 311 of
the Constitution.

(iii) For better adm ni stration, it is
necessary to chop off dead-wood, but the
order of compulsory retirement can be
passed after having due regard to the
entire service record of the officer.

(iv) Any adver se entries made in t he
confidential record shall be taken note
of and be given due wei ghtage in passing
such order.

(v) Even uncommuni cated entries in t he
confidential record can also be taken
i nto consi deration;

(vi) The order of conpulsory retirenent shal
not be passed as a short cut to avoid
departnental enquiry when such course is
nor e desirabl e.



(vii) If the officer was given a pronotion
despite adverse entries made in t he
confidential record, that is a fact in
favour of the officer.

(viii) Compul sory retirenent shal | not be
i nposed as a punitive neasure."

Having regard to the facts that there were absolutely no
adverse entries in the confidential record, the officer
having crossed the Efficiency Bar at the age of 50 as
wel | as 55, and the disciplinary proceedi ngs having not
been conmpleted within a reasonable period crowed with
the fact that even the Review Conmittee had not

recommended conpulsory retirenent, it was held in the
above case that the inmpugned order could be said to have
been passed for extraneous reasons. The facts of the

present case are obviously different on all these counts.

4.1 Dwel ling upon the same Rule 161 (1) (aa) (i) and

the Circulars related thereto, the | earned single Judge
of this Court has, in G RDHARSINH RAMSINH PARVAR V.
DEPUTY | NSPECTOR GENERAL OF POLI CE, JUNAGADH [ 1988 (1)
GL.H534 ] (which was relied upon and cited on behal f of
t he respondent) observed as under

"15...... On the one hand, it is true that the
Government had intended chopping the dead wood
off, but at the sane tine Government has taken
care to see, as is evidenced in different
circulars relating to premature retirenent that a
person's service career should be put an end to
prematurely only after due deliberation of the

service record and particul arly of t he
confidenti al reports of the last 8 to 10
years..... "

4.21n the judgnent of t he Apex Court in

S. RAVACHANDRA RAJU v. STATE OF ORISSA [ JT 1994 (5) SC
459 ], only on which the inpugned judgment is based, the
rel evant observations are as under

"9..... The exercise of power of conpul sory
retirement rmust not be a haunt on public servant
but nust act as a check and reasonabl e neasure to
ensure efficiency of service and free from
corruption and inconpetence. The officer woul d
live by reputation built around him In an
appropriate case, there my not be sufficient
evi dence to take punitive disciplinary action of
renmoval from service. But his conduct and



reputation is such that his continuance in
service would be a nmenace in public service and
injurious to public interest. The entire service
record or character rolls or confidential reports
mai nt ai ned woul d furnish the backdrop materia

for consideration by the Government or the Review
Conmittee or the appropriate authority. O
consi deration of the totality of the facts and
circunstances alone, the governnent should form
t he opinion that the governnent officer needs to
be conpul sorily retired fromservice. Therefore,

the entire service record, nore particularly the
| atest, would formthe foundation for the opinion
and furnish the base to exercise the power under
t he relevant rule to compulsorily retire a
government officer..... " (Unerline added)

4.31n the earlier judgnent of a Larger Bench of

t hree Honourable Judges in BAI KUNTHA NATH DAS v. CHI EF
DI STRI CT MEDI CAL OFFI CER, BARI PADA [ AIR 1992 SC 1020 ],
which has been referred and relied in the aforesaid two
latter judgments, it is clearly observed as under

"32. The follow ng principles energe fromthe
above di scussi on:

(i) An order of conpulsory retirenent is not
a puni shrent . It inplies no stigm nor any
suggesti on of m sbehavi our.

(ii) The order has to be passed by t he
CGovernment on forming the opinion that it is in
the public interest to retire a gover nirent
servant conpul sorily. The order is passed on the
subj ective satisfaction of the Governnent.

(iii) Principles of natural justice have no

place in the context of an order of conpulsory
retirement. This does not nean that judicial
scrutiny is excluded altogether. \While the High
Court or this Court would not examnmine the matter
as an appellate Court, they may interfere if they
are satisfied that the order is passed (a) nmla
fide, or (b) that it is based on no evidence, or
(c) that it is arbitrary in the sense that no
reasonabl e per son would form the requisite
opi nion on the given material in short; if it is
found to be a perverse order.

(iv) The Government (or the Review Conmittee,
as the case nay be) shall have to consider the



entire record of service before taking a decision
in t he matter - of course attaching nore
i nportance to record of and performance during
the later years. The record to be so considered
would naturally include the entries in t he
confidenti al records/ charact er rolls, bot h
favourabl e and adverse. |f a governnment servant
is pronoted to a higher post notwi thstanding the
adverse remarks, such remarks lose their sting,
nmore so, if the pronotion is based upon nerit
(sel ection) and not upon seniority.

(v) An order of conpulsory retirenent is not
liable to be quashed by a Court nerely on the
showing that while passing it uncomunicated
adver se remar ks wer e al so t aken into
consi derati on. That circunstance by itself
cannot be a basis for interference.

Interference is permssible only on the grounds
nmentioned in (iii) above. This object has been
di scussed in paras 29 to 31 above."
(Underl i nes added)

4.41n the earlier judgnent in BRIJ MOHAN S| NGH
CHOPRA v. STATE OF PUNJAB [ AIR 1987 SC 948 ], the
Suprenme Court has al so observed that it had consistently
taken the viewthat old and stale entries should not be
taken into account while considering the question of
premature retirement; instead, the entries of recent past
of 5 to 10 years should be considered in fornmng the
requisite opinion to retire a governnent enployee in
public interest. Their Lordships were further of the
opinion that if entries for a period of nore than 10
years past were taken into account, it would have been an
act of digging out past to get sone nmaterial to make an
order against the enployee. By the sane token, if the
performance of a governnent servant were, in the later
years, sliding down towards maki ng hi m dead wood required
to be chopped off in public interest, a good record of
service in earlier years cannot save himin the name of
consi deration of the entire service record.

5. Following the ratio and rationale of the above

judgrments, we find that in the natter of consideration of
the entire record of service, the enphasis is clearly on
the nore inportant record of and performance during the
| ater years. Therefore, a good record in the distant
past pales into insignificance if the record of service
in the recent vyears, as reflected in the confidential
record or even uncomuni cated adverse remarks, is not



edi fying and the Governnent are subjectively satisfied on
the basis of relevant material that it is in the public
interest to retire a governnent servant. 1In the facts of
the present case, the order of compulsory retirement 1is
neither proved to be mala fide nor arbitrary nor one
based on no evidence and nor is it found or held to be a
short cut to avoid the departnental enquiry. Therefore,
in short, we are of the considered opinion that the order
to prematurely retire the respondent could not have been
interfered in exercise of the powers and discretion under
Article 226 of the Constitution. Accordingly, we allow
t he appeal and set aside the inpugned judgnent wth no
order as to costs. Sd/-

( J.N.Bhatt, J.)

Sd/ -

( D.H Waghel a, J.)

(KMG Thi | ake)



