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ORAL JUDGEMENT

1. This appeal by the original plaintiff is directed



agai nst the judgnent and prelimnary decree dated 31st
December, 1979 passed by the learned Civil Judge (S.D.),
Surendranagar in Special Civil Suit No.21 of 1973.

2. The plaintiff's case was as foll ows:

2.1The plaintiff and defendant no.2 were r eal
brothers and they were the sons of defendant no.1l by his
first wife Kantaben. After the death of Kantaben in
1943, the defendant no.1 had married defendant no.5 in
1945 and defendants no.3 and 4 were the sons from the
second narri age. Thus, def endant no. 5 was the
step-nmother of the plaintiff and the defendant no.?2.
Mohanl al Modtichand, the uncle of defendant no.1l had gone
to town Meiktala in Burma to earn his livelihood and he
had started a business there. The father of defendant
no.1l U anshi had joined Mohanlal in the year 1906. In
1916, Ujanshi had, out of his own earnings, purchased
with goodwi Il the business in Tinber and Hardware of
Mohanl al .  Thereafter, he ran the business. U anshi died
in 1926 |eaving behind his son, the defendant no.1 and
hi s wi dow Chhabal ben. After the death of U anshi, his
wi dow managed the business. According to the plaintiff,
the said business left by Uanshi at the time of his
deat h was an ancestral business inherited by the
defendant no.1 and the plaintiff and the defendants no. 2,
3 and 4 have the right and interest in the said business
since their birth. U anshi and defendant no.1 had
constituted a Joint Hndu fanmily and the plaintiff and
the defendant no.2 had constituted a joint famly of
whi ch the defendant no.1 was the 'Karta'. The properties
described in the list annexed with the plaint were
acquired with the help of earnings made by the joint
fam |y business in Meiktila and all the said properties
were undivided ancestral properties and the parties were
in joint possession of the properties and they were held
by the defendant no.1 as 'Karta' of the joint fanmly
When war broke out in 1942, the defendant no.1, the
defendant no.2 and Chhabal ben, the grandmother of the
plaintiff and Kantaben, the nother of the plaintiff cane
to India via Mnipur and, during their absence in
Meiktila, the joint famly properties there were |ooked
after by their servants. In 1946, the defendant no.1
again took over the business and continued the sane. The
plaintiff arrived in Meiktila in 1956 and the defendant
no.2 went there in 1960 and joined the fanily business
there. For a period of 12 nonths from 1962 to 1963 when
the defendants no.1, 2, 3, 4 and 5 were in Linbdi in
India, the plaintiff alone had run the joint fanily
busi ness in Mei kti | a. Utimately, on account of



political situation, the parties had to |eave Miktila
and they cane back to India. Al the properties in the
list annexed with the plaint are purchased out of the
earnings made in the said business. Shares and gol d
ornanents were al so purchased and about Rs.60,000/- were
invested in the banks. The plaintiff had one-fifth share
in all these properties. The defendant no.5, who was the
st ep- not her, was instigating the defendant no.1 to
deprive the plaintiff and the defendant no.2 of their
shares and the defendant no.1 accordingly had transferred
sone shares in the nanme of defendants no.3,4 and 5 and
i nvested anounts in their nanes in different banks. The
plaintiff, therefore, filed the suit for partition of al
the joint fanmly properties and for separate possession
of his one-fifth share. He also prayed for accounts of
the managenent of the said properties by defendant no.1
as 'Karta' and for a decree for his one-fifth share found
due on taking such accounts.

2.2 Defendants no.1, 3, 4 and 5 filed a joint witten

statement at Exh.68 and contested the plaintiff's claim
They denied that U amshi had purchased the said business
from Mohanl al Mtichand and that after the death of

U anmshi, his wdow used to run the business. They
contended that the defendant no.1 had not inherited any
ancestral business. They denied that there was a joint
famly since the tine of U anshi. They denied that

defendant no.1 was running any ancestral business. They
denied that the properties described in the Iist annexed
with the plaint were acquired by the earnings fromthe
al | eged ancestral business. They contended that all the
properties consisting of shares and fixed deposits
referred to in the list annexed with the plaint were
sel f-acquired properties of defendant no.1 who had

purchased the same out of his personal earnings. Wth
respect to imovable properties, it was contended that
all of them excepting the houses facing east were

i ndependent properties of defendant no.1l. They contended
that in consequence of the bonbardment on Meiktila in
1942 during the Wrld War, all the properties of the
defendant no.1 came to be destroyed and the defendant
no.1l, on his return after the Wrld War, had started a
fresh business. They asserted that the plaintiff and the
defendant no.2 had, at no point of tine, participated in
t he business at Meiktil a.

3. As many as 21 issues were raised by the Trial
Court which were as follows: -

(1) Whether the deceased Mhanlal Mtichand
went to Meiktila (Burna) and started



(2)

(3)

(4)

(5)

(6)

(7

(8)

(9)

(10)

(11)

(12)

(13)

(14)

Whet her

Whet her

Whet her

Whet her

Whet her

Whet her

Whet her

Whet her

Whet her

Whet her

Whet her

Whet her

Whet her

busi ness there?

t he deceased Ujanshi bhai | oined
Mohanl al in Burna in 1906 A . D.?

t he deceased U anshi bha

purchased the business carried on by
Mohanl al Mdtichand in 1916 A.D. al ong
with the defendant No.1l who was minor at
that tinme?

t he deceased U anshi bha

devel oped the business and he died in
year 1926 A D. |leaving behind himhis
wi dow chhabal ben and def endant No.1?

the nmot her of the defendant No.1
(Chhabal ben) was running the business
after death of U anshi bhai ?

the defendant No.1 inherited the
ancestral business after the death of
U anshi bhai ?

the defendant No.1 was nanaging
the joint hindu famly?

the Ujanshibhai and defendant
No.1l constituted joint hindu fanmly?

the defendant No.1 was running
the ancestral business as manager of
joint hindu famly?

the properties shown in schedule
annexed with the plaint is ancestral and
joint famly property?

during the war tine in 1942, the
al | eged j oi nt property at Meiktila
(Burma) was managed through the servant
by defendant No.1?

the defendant No.1 took <contro
of the joint properties in 1946?

the plaintiff joined in t he
business at Miktila in 1960 with the
def endant No. 1?

the defendant No.1 proves that



t he properties shown in para-18 of
witten st at ermrent is sel f-acquired
property and whether the plaintiff has no
right, title or interest therein?

(15) Whether the plaintiff is entitled to
partition of the suit properties?

(16) Whether the plaintiff has 1/5th Share in
the suit properties?

(17) What properties are liable to partition?

(18) Whether the plaintiff is entitled to
separate possession of his alleged 1/5th
share in the suit property?

(19) wWhat orders should be made as regards
nmesne profits?

(20) To what relief is the plaintiff entitled?

(21) wWhat orders to be nade?

4. After recording the oral and docunentary evi dence

produced by the parties, the |learned Trial Judge found
that there was no evidence on record to prove the
exi stence of the business of Mhanlal in Miktila. He
al so found that the plaintiff had failed to translate
into evidence the story of U anmshi having purchased the
busi ness of Mhanlal in Meiktila or the story of U anshi
havi ng business in Meiktila. He found that the plaintiff
had neither joined the defendant no.1 nor participated in
t he business at Meiktila. He accepted the evidence on
behal f of defendant no.1 on the fact of the destruction
of the shop of defendant no.1 in bonbardment and hence he
held that there was no business left to be entrusted to
the servants when the defendant no.1 left Meiktila. He
further held that whatever properties he had acquired
were acquired by him out of the earnings from the
busi ness he had started in Meiktila in 1926. He recorded
the finding that the defendant no.1 had, out of his
personal earnings, started his personal business at
Mei kti | a. However, he held that the defendant no.1 had
so bl ended his personal fund in the i movable properties

t hat al | the inmovable properties including those
purchased by the defendant no.1 were joint famly
properties. Since neither of the parties claimed that

there was severance of the status of the joint famly, he
found that the plaintiff and each of the defendants were
entitled to one-sixth share and separate possession



t hereof in respect of the inmovable properties. He held
that the plaintiff had failed to prove that the novable
properties were joint famly properties. He held that
the plaintiff had succeeded in proving that U anmshi and
defendant no.1 constituted a joint Hindu famly and that
the defendant no.1 was managing the joint H ndu famly
and that the plaintiff was entitled to claim partition
and seek one-sixth share in the imovable properties.
The | earned Judge, therefore, passed the prelimnary
decree declaring that the plaintiff and the defendants
were each entitled to one-sixth share in the inmovable
properties and each of the parties was entitled to
partition and, hence, secure separate possession thereof.
He, therefore, ordered the said properties to be
separated by a Conmi ssioner to be appointed by the court.
It was also ordered that in the event it was found
difficult to divide the said properties in six fair and
equal shares conveniently, the said properties should be
properly assessed and the value thereof should be
di stributed anong t he parties according to their
respective shares. The plaintiff's claim for partition
of the novabl e properties was di sm ssed.

5. The original plaintiff has filed this appeal
against the said prelimnary decree to the extent his
cl ai mwas di sal | owed.

6. The original defendants have not filed any appeal
agai nst the said decree.

7. The appellant - plaintiff is aggrieved by the

said decree on two counts. It is contended on behal f of
the appellant that the I|earned Judge has erred in
dismissing the plaintiff's claim for partition as to
novabl e properties. Secondly, it is contended that only
the father and the four sons were entitled to a share in
the HUF and the defendant no.5 who was the nother of
defendants no.3 and 4 was entitled to a share fromthem
and not fromthe shares of the plaintiff and defendant
no.2 who were her step-sons and hence the plaintiff was
entitled to one-fifth share.

8. However, on going through the judgment, | find

that the | earned Trial Judge has given cogent reasons for
not accepting the evidence of the plaintiff's witnesses
to the effect that it was Mhanlal who had started the
busi ness and subsequently U anshi had purchased the said
busi ness from Mbhanl al . The plaintiff had exam ned
Sanj uben, the daughter-in-law of Mhanlal, as a w tness.
She clainmed to be 80 years of age when she gave evidence
but she adnitted in her evidence that she does not know



what her age was and how old she was. According to her,
her daughter who was now 35 years of age was born in
about 1925 when Ujanshi died. The Ilearned Trial Judge
observed that, in that case, her daughter woul d be aged
52 years when the witness was exam ned. The | earned
Judge, therefore, rightly observed that no reliance may
be placed on her evidence relating to t he facts
concerning the business or any activity of U anmshi. The
| earned Judge has not committed any error in recording
the finding that the business in Miktila was not a joint
famly business and that novable properties were not
proved to be joint fanmly properties. It is well-settled
that the nother is entitled to a share at the time of
partition between father and the sons and the nmere fact
t hat defendant no.5 was the step-nother of the plaintiff
and defendant no.2 did not disentitle her to a share in
the joint fam |y property. The learned Trial Judge,
therefore, rightly held that each of the parties was
entitled to one-sixth share and there is no substance in
the contention of the appellant that he was entitled to a
one-fifth share in the properties when the suit was
filed.

9. The result is that the appeal fails and is
di smissed with no order as to costs.

( MC Patel, J. )
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