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Dat e of deci sion: 30/08/2002

JUDGEMENT

(Per : MR JUSTI CE H. K. RATHOD)
Heard | ear ned advocat e Ms. Jani for the
appel | ant i nsurance conpany; M. Tolia, |earned advocate
for respondents no.1,2 and 5 and M. P. V. Nanavat i

| earned advocate for respondent No.5. By neans of this
appeal , the appellant - NEWIND A ASSURANCE CO. LTD has
chall enged the award nmde by the Motor Accident d ains
Tribunal (Aux.) Surat in Modtor Accident Caim Petition
No. 577 of 1987 dated 24.9.2001. Under the inpugned
award, the tribunal has awarded conpensation of Rs.
2,00,000.00 with interest thereon at the rate of 9 per

cent per annumfrom the date of the claim till the
realization thereof with proportionate costs in favour of
the respondents - original claimants. The tribunal has

also directed the present appellant to deposit the
awar ded ampunt with interest and costs before the
tribunal within three nonths fromthe date of the award

The tribunal has also declared that the clainmants are
entitled to receive the aforesaid anount in equal share

Under the impugned award, the tribunal has al so directed
that out of the total amount which fall in the share of
each claimant, 60 per cent with interest and costs be
deposited in any nationalized bank in the nane of the
claimants for a period of five years with a further
direction to the bank not to advance any |oan, over draft
or permit withdrawal of the deposit or to create any
encunbrance and/or charge w thout prior permssion of the
tribunal . Remai ni ng 40 per cent of the total anount has
been ordered to be paid in cash to the claimants by
account payee cheque after deducting the anmpbunt of court
fees, if any. The tribunal has also directed that if the
amount is paid to the claimnts under section 140 of the
Mot or Vehicles Act, 1988, sane is required to be deducted
by t he office while making final paynent to the
cl ai mant s.

2. Brief facts of the present appeal are to the

effect that on 17th March, 1987, at about 9.00 o'clock at
ni ght on National H ghway No.8, opposite Gupta Synthetic
Factory wthin the limts of village Pipodara, the Truck
bearing No. MR L. 7202 which is of the ownership of
ori ginal opponent NO. 2 was parked on the road obstructing
the traffic and the rear light of the truck has not been
swi tched on and there was no guard or other indication to
warn the other vehicles and it was Iying on the highway
obstructing the traffic, at the tinme, the opponent NO 4
who is the father of the claimants cane with his notor



car and when this car reached near the place where the
truck was parked and as the truck was parked in the
negligent nmanner and as there was no |ight and fromthe
opposite direction the vehicles were conming and due to
dazzling, the car of the original opponent no.4 dashed
with the back side of the stationary truck and,
therefore, accident has taken place due to negligence on
the part of the truck driver. Due to the said accident,
the nother of the clainmants and the wife of the opponent
NO 4 who was the occupant in the car died. It is also
averred that the deceased nother Al kaben was aged about
35 years at the time of said accident. According to the
claimants, she was doing the household work and was al so
doi ng the work of assorting and grading of the dianond
and thereby she was earning Rs.18,000.00 per year
Therefore, in the circunstances, the claimants, by filing
the aforesaid claim petition, claimed an anount of
Rs. 2,50, 000. 00 fromthe opponents.

3. The said claim petition was resisted by the

pr esent appel lant original opponent no.3 New India
Assutrance Co. Ltd. by filing its witten statement at
Exh. 26 wherein it has been contended that the accident
has taken place due to rash and negligent driving of the

ori gi nal opponent NO 4. It has been contended that the
stationary truck had parked there with proper indication
and with rear light on. It has al so been contended that
that the claimput forward by the claimants is excessive
and exorbitant. Except that, there is no other
contention raised by the appellant insurance conpany
before the tribunal. The issues were franed by the

tribunal at Exh. 33 wherein no such issue has been
framed by the tribunal as to whether the truck invol ved
in accident has been insured with the appellant conpany
or not. Before the tribunal, the appellant has raised
the only contention that the vehicle bearing No. MRL
7207 is not insured with the appellant conpany and that
t he i nsurance policy was not produced by the claimant or
the owner of the vehicle and, therefore, in absence of
the policy, the claimants are not entitled to claim any
conpensati on from the appellant insurance conpany.
Before the tribunal, an application was submtted by the
appel lant wherein it has been prayed to direct the owner
of the offending vehicle to produce the insurance policy
before the tribunal wherein the owner of the of fendi ng
vehicle was directed to produce the insurance policy
before the tribunal by order dated 17th July, 1999.
Before the tribunal, vide Mark 82/2, one docunment has
been produced by the RTO Departnent and vi de Exh. 61 dated
12th August, 1987, one docunent has been produced by the
original claimants. |In light of these two docunents, the



appel | ant i nsurance conpany has raised the contention
that looking to the documents Mark 82/2 and the date of
accident 17th March, 1987, the vehicle in question was
not insured wth the appellant insurance conmpany on the
day of accident.

4. Learned advocate Ms. Megha Jani has contended that

| ooking to the evidence which was produced by the RTO as
well as the claimants before the tribunal, on the date of
accident 17th March, 1987, the vehicle in question was not
insured with the appellant conpany and, therefore, the
tribunal has conmmitted gross error in relying upon the
docunent at Exh. 61 without proving the said docunent.
She has also contended that in absence of the policy of
i nsurance, the tribunal ought not to have believed the
docunent at Exh. 61 and ought not to have awarded the
conpensation in favour of the claimants. According to
her submissions, the policy is a nmust which is required
to be produced and proved either by the claimants or by
the owner of the wvehicle involved in the accident.
According to her, since the insurance policy has not been
produced either by the claimants or by the owner of the
of fending vehicle and since the policy has not been
proved, the tribunal ought not to have relied upon the
docunent at Exh. 61 and in doing so, the tribunal has
erred. Except these contentions, no other contentions
have been raised by Ms. Jani before this Court.

5. W oursel ves have perused the judgnment and award

made by the tribunal. In respect of the contention
raised by Ms. Jani, relevant discussion is at para 16 of
t he i mpugned award. The tribunal has considered this

contention raised by the appellant insurance conpany
before the tribunal and has discussed the docunents at
Exh. 61 and Mark 82/2. Both the docunents have been
shown to us by Ilearned advocate Ms. Jani. W have
perused these two docurments and considering the docunents
shown to us as well as the discussion made by the
tribunal in respect of these two docunents, the tribuna

has come to the conclusion that in respect of the
document Mark 82/2, the truck was insured with the New
I ndi a Assurance Conpany Ltd. from 12.8.1985 to 2.10.1986
and then the vehicle was transferred in favour of one
Birendra Singh and the insurance was for the period from
12.10.1987 to 3.12.1987. The accident took place on
17.3.1987 and, therefore, on the date of accident, the
vehicle was not insured with the New India Assurance
Conpany. The tribunal has observed that in one document,

it is stated that the vehicle on the date of the accident
was insured with the original opponent NO. 3 while in the
second docunent,it is not stated specifically that on the



date of +the accident, the vehicle was insured with the
i nsurance conpany. The tribunal has observed that the
docunent mark 82/2 has not been exhibited but it can be
consi dered as evi dence produced by the RTO and nmust have
to be read in evidence and, therefore, that docunent has
been exhi bited before the tribunal

It is necessary to note one inportant aspect that

in respect of the order passed by the tribunal on 17th
July, 1999 against the owner of the vehicle, the owner of
the vehicle truck has not produced the insurance policy.
Therefore, one application on the same day has been
submtted by the appellant - Insurance Conpany before the
Tribunal wherein it has been prayed that the witness
summons may be issued to the Regional Transport Oficer
and the wtness may be asked to produce the docunentary
evidence in respect of the insurance policy of the
vehicle in question bearing No. MRL 7202 on the date of
accident i.e. 17th March, 1987 with all the details in
reference to the letter dated 12th August, 1987 issued in
favour of Mahendrakumar T. Dal al . The Tri bunal has
i ssued sumtmons as prayed for by the appellant conmpany and
ultimately, the docunment Mark 82/2 has been produced
relating to the truck bearing No. ML 7207 dated 17th
August, 1999. Exh. 61 has been produced by t he
claimants before the tribunal. Therefore, letter of the
RTO dated 12th August, 1987 has been exhibited as Exh.
61 and, therefore, the contents of that document nust be
read in the evidence. The contention has been raised by
Ms.Jani, |earned advocate for the appellant insurance
conpany that these two documents are not proved docunents
and, therefore, while deciding the claim petition, the
tribunal ought not to have taken into consideration the
contents of such documents. The contention raised by M.
Jani cannot be accepted on the ground that the docunent
at Exh. 61 has been produced by the claimant and has
been proved before the tribunal and, therefore, contents
of that document nmust be read in the evidence. As per
t he docunent at Exh. 61, validity of the insurance in
respect of the truck in question is from3.10.1986 to
2.10.1987 which covers the date of accident 17th March

1987. In Exh. 61, insurance policy nunber is also given
353440 and the nane of the owner has al so been given
whereas the docunent at mark 82/2 has been produced by
the RTO Authority at Munbai vide |list dated 21st August,
1999 whi ch has been endorsed by the appellant insurance
conpany subject to the contention, said docunment is also
required to be admitted in evidence. In view of these
facts, the tribunal has rightly considered these two
docunents which have been placed on the record, one by
the RTO pursuant to the w tness sumons issued by the



Tri bunal and one produced by the claimnts. The tribuna
has al so exhi bited the docunent at mark 82/2 as nenti oned
inits judgnent.

It is necessary to make reference of the rel evant

portion of both the docunments nanely the docunent at Exh.
61 and the docunent at nmark 82/2 which cover the period
of insurance policy from 3.10.1986 to 2.10.1987.
Rel evant portion of the docunent Exh. 61 dated 12th
August, 1987 issued by the Regional Transport Oficer
Bonbay (C) addressed to one Mahendrakumar Thakor das Dal al
and produced by the original claimnts before the
tribunal is reproduced as under

"Requi red i nformation issued furnished bel ow

Nane & address of the Regd. Omner: M. Ni sharahnmed Faiyaz.
N. H. Rd. No. 1, Shop
No. 3, Opp.Jolly
Chambers, B' bay-9.

I nsurance as on 17.3.87: THE NEWINDI A ASS.CO LTD.

I nsurance No. : 353440.

I nsurance validity : 3.10.86 to 2.10.87

HPA with : --"

Rel evant portion of the second page of mark 82/2
i s reproduced as under

"12-10-87/15-10-87 M. Birendra Si ngh
R/ 16, Bori Chaw
55/ 56, Behind the New China M|

T.J. Rd.,Sew. .., Bonbay 15
THE NEWINDI A INS. CO LTD.
353440

3/10/86 TO 2/10/87."

Thus, bare perusal of these two docunents woul d
make it abundantly clear that the truck bearing No. MRL
7207 was insured with the appellant insurance conpany on

the date of accident 17th March, 1987. In both the
docunents, period of insurance in respect of the vehicle
in questionis from3.10.86 to 2.10.87. However, it is

required to be noted that while dealing with this
contention in paragraph 16 of its award,the tribunal has
not applied its mnd in respect of the second page of the
docunent mark 82/2 and because of that,the tribunal has
observed that the details of two docunents produced by
the RTO in one docunent, it is stated that the vehicle
in question was insured with he appellant insurance



conpany on the date of accident but in second docunent,it
is not so stated specifically that on the date of
accident, the vehicle in question was insured with the
appel I ant i nsurance conpany. After considering the first
page of the document nark 82/2, the tribunal has observed
that between the entry dated 12.10.85 and 12.10.87, there
is no other entry. |If the tribunal would have consi dered
the second page of the docunment mark 82/2, then, this
confusion would not have arisen in the mnd of the
tribunal . If it would have considered the second page
al so, then, it would have come to the conclusion that
from both the docunents, it is clear that the vehicle in
guestion was insured with the appellant insurance conpany
on the date of accident 17th March, 1987. However ,
relying upon docunent Exh. 61, the tribunal has cone to
the conclusion that the vehicle in question was insured
with the appellant insurance conpany on the date of
accident 17th March, 1987 and based upon such concl usion

the tribunal has nade the award in question holding the
appel I ant i nsurance conpany |iable. Thus, ultimte
conclusion is pr oper. However, if it would have
consi dered the second page of the document nark 82/2,
then, whole confusion would have gone and it woul d not
have gi ven such ground to the appellant insurance conpany
inthis first appeal. In view of these factual aspects,
the contention raised by M. Jani cannot be accepted.
After considering the docunent mark 82/ 2 wherein

rel evant entry is appearing at page 2, the said document
was shown by us to Ms. Jani and after perusal of the
second page of the document mark 82/2, she has not been
abl e to nmake any coment. On the contrary, she has
agreed that as per the second page of the docunent mark
82/ 2, very period has been nentioned with policy nunber
in respect of the vehicle in question and it woul d nmean
that the wvehicle in question was insured wth the
appel l ant insurance conpany on the date of accident 17th
March, 1987 and, therefore, she is fully satisfied after
perusal of the second page of the docunent mark 82/2 that
the period of insurance of the vehicle in question was
from3.10.86 to 2.10.87 which would cover the date of
accident 17th March, 1987.

In view of this docunentary evidence on record

before the tribunal, the tribunal has given the award in
guestion. W ourselves have also per used bot h t he
docunent s and t hese t wo docunent s are clearly
establishing the fact that the vehicle in question was
insured with he appellant insurance company on the date
of accident 17th March, 1987 and in such circunstances, it
is al so necessary to note one inportant aspect that the
appel l ant insurance conpany has not exam ned any w t ness



to rebut the docunent Exh. 61 before the tribunal to
establish that the wvehicle in question was not insured
with the appellant insurance conmpany on the date of
accident. The original claimnts discharged their burden
prima facie by producing and proving the docunment Exh. 61
and, therefore, the insurance conpany was liable to
di scharge such burden by producing the evidence to say
that the vehicle in question was not insured wth the
appel | ant i nsurance conpany. Therefore, in absence of
such evidence, the tribunal was right in believing and
has rightly inferred that the vehicle in question was
insured with the appellant insurance conpany on the date
of accident 17th March, 1987 and in doing so, the tribuna
has not conmitted any error and, therefore, the
contention raised by Ms.Jani in that regard cannot be
accepted that in absence of the insurance policy, the
tri bunal ought not to have awarded the conpensation in
favour of the <claimants. Sufficient evidence was there
before the tribunal and since the ultimte conclusion of
the tribunal is just and proper, therefore, sane is not
required to be interfered by this court in this appeal
This was the sole contention raised by Ms.Jani in this
appeal. No other contention has been raised by M. Jani
W are fully satisfied that the vehicle in question was
insured with the appellant insurance conpany on the basis
of the documents Exh. 61 and 82/2. Therefore, according
to our opinion, there is no nerits in this first appea
filed by the insurance conpany. Therefore, the appeal is
required to be dism ssed.

Accordingly,this first appeal is dismssed.
Notice is discharged. There shall be no order as to
costs. The appel | ant i nsurance Conpany has deposited an

amount of Rs. 25,000.00 (Rupees twenty five thousand only)
before the Registry of this Court. There, the Registry
of this Court is directed to transnit the said amount of
Rs. 25,000. 00 i mediately to the Mdtor Accident d ains
Tribunal (Aux.), Surat.

In view of the order nade by this court on the

first appeal, civil application no.2688 of 2002 shall not
survive. Sane is, therefore, disposed of as not surviving
with no order as to costs.

Dt. 30.8.2002 (K R Was,J.)

Was (H K Rathod, J.)



