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ORAL JUDGEMENT

The present Civil Revision Application is filed

agai nst an order passed by the Id. 8th Joint Cvil Judge
(SD), Vadodara on 20th July 1998 in an application bel ow
Exh. 30 for condonation of delay in filing the review
application agai nst t he consent decree passed on
28. 3. 1989.

2. The consent decree was passed in Regular Givi
Suit No. 1625/ 1987 on 28.3.1989. It is the say of the



petitioner that the consent decree was passed as a result
of fraud and nm srepresentation conmitted by t he
respondents and hence the sanme is not binding to the
petitioner. The petitioner therefore filed a review
application on 1.7.89. Since the review application
shoul d have been filed within 30 days from the date of
receipt of «certified copy of +the decree, and it was
actually filed on 1.7.1989 there was delay of 32 days and
for condonation of this delay a separate application was
preferred. However, the Id. trial Judge has rejected
the said application on the ground that new evidence was
led along with the application with regard to the
sickness of the petitioner. The Id. Judge has further
taken the viewthat as the review application itself is
not mai ntainable there is no question of condoning the
del ay and hence the delay application was rejected by the
Id. trial Judge.

3.1t is this order which is under challenge before
this Court.

4. M. RK M shra, 1d. advocat e appearing for

the petitioner submits that the petitioner was not heard
on nmerits as the Id. trial Judge has refused to condone
the delay of 32 days though the said delay was properly
expl ained and there was sufficient cause for condonation
of such delay. Wth regard to the maintainability of the
revi ew application, M. Mshra has relied on t he
judgrments of the Hon'ble Suprene Court in the case of
United India Insurance Co. Ltd. v. Rajendra Singh and
QO hers - (2000) 3 Suprene Court Cases 581, and Banwari
Lal v. Sm. Chando Devi (through L.R) and Anr. - AIR
1993 S. C 1139. In the first case, the Hon' bl e Suprene
Court has held that the remedy to nove for recalling the
or der on the basis of the newy-discovered facts
amounting to fraud of high degree, cannot be foreclosed
in such a situation. In the second case, the Hon'ble
Supreme Court has held as under

"A party challenging a conprom se can
file a petition under proviso to R 3 of O 23
or an appeal under S 96(1) of the Code, in
whi ch he can now question the wvalidity of the
conpromise in view of R 1A of O 43 of the Code
If the agreement or the conpromise itself is

fradulent then it shall be deemed to be void
within the neaning of the explanation to the
proviso to R 3 and as such not |awful. In the

instant case the plaintiff challenged the order
recordi ng conpromni se on the ground his counsel in



col lusion with defendant of the said suit had
played a fraud on him by filing a fabricated
petition of conpronm se although no conprom se had
been effected between him and the defendant.
Further details of fraud were nmentioned in the
said petition and it was stated that the alleged
conpromise itself was void, illegal and agai nst
the requirenent of 023, R 3. Therefore the
entertaining of the application filed on behalf
of plaintiff and considering the question as to
whet her there had been a |awful agreenent or
conprom se on the basis of which the Court could
have recorded such agreenent or conprom se, by
the trial Court was proper. Since the material
produced on the record showed that the conproni se
was not lawful wthin the meaning of R 3, the
order recording conprom se could be recalled."

On the basis of these two judgnents, M. M shra has
submitted that the Id. trial Judge has wongly rejected
the petitioner's application for condonati on of delay and
has al so wongly made observations to the effect that the
revi ew application is not nmintainable.

5. On the other hand, M. Ramanand Singh, |d.
advocate appearing for the respondents No. 1 and 2
submitted that no error is committed by the learned trial
Judge while rejecting the delay condonation application
He has further submtted that conprom se was arrived at
consi dering the agreement between the parties and no
fraud was committed or no msrepresentation was nade. He
has further submtted that the review application itself
is not maintainable and even if the petitioner has any
gri evance against the order passed by the trial court on
the conprom se purshis, the petitioner can file a
separate suit challenging the said conprom se but in any
case the review is not maintainable.

6. After hearing the Id. advocates for both the

parties and after considering the order of the Id. trial
Judge, | amof the view that at present in this CRA the
only issue is as to whether the delay of 32 days is
required to be condoned or not. Though sufficient cause
was shown by the petitioner before the trial court yet

the trial court has not condoned the del ay. It is in
this view of the matter, the order passed by the trial
court is required to be interfered wth. However,

because of late filing of review application and di sposa
of the said application for condonation of delay, the
respondents were further dragged into litigation, and
this Court is of the viewthat the interests of justice



would be nmet with if the present CRA is allowed by
condoning the delay of 32 days occurred in filing the
revi ew application before the trial court and the Id.
trial Judge is further directed to decide the review
application keeping in viewthe settled I|egal position,
and for this purpose, | award a cost of Rs. 1,000/=to be
paid by the petitioner to the respondents No. 1 and 2.

7. Accordingly, this CRA is allowd and the Id.

trial Judge is directed to decide the review application
filed by the present petitioner on its nmerits and after
hearing both the parties. Wth these observations, the
present CRAis allowed. Rule is nade absolute to the
above extent. The Id. trial Judge shall hear the review
application on deposit of Rs. 1,000/= by the petitioner
before his court and if this anobunt is deposited, the
respondents No.1 and 2 are pernmitted to withdraw the said
anmount .

rnr. [ KA Pu, J. ]



