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SANo2 of 1988 1

I N THE HI GH COUI U OF PUNJAB AND HARYANA AT

CHANDI GARH

RSAN02 of 1988

Date ofdecision I S 92Ol l
1

0 Bachan Singhand others

0

I
C5 Appellants

I
versus

Z

0 BhajanSinghand others

I

C
Z
I 4 CORAM HONBLE MR JUSTI CE KCPURI

rn
41
7

Z Present
1

Mr MSarin Senior Advocate with

Qm Mr DivyaSodhi Advocate for the appellants

None for respondents

I CCPURI J

Bachan Singhand other have directed

the present regularsecond appealagainstthe j udgm entand decree dated

265 1987 passedby Mr ABingh Wasu Addit ional Dist r ict Judge

Am ritsarvide which the appealpreferredby them againstthe j udgm entand
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SAN02 of 1988 2

1

decree dated 201987 passedby Shri NSSaini Senior Sub Judge

Am ritsarwas dism issed

2 The case of the plaint iHsin brief is that Sadhu

Singhson of TejaSinghwas the owner of the suit land He had

the SUit for a sum of RsA5001 with Tara Singhfather
1

of the defendantsvide m ortgagedeed dated 30 1970 Later on said

0 SadhuSinghsold the land in disputealongwithsom e other erty for

0

I Rs73061 vide sale deed executed on 821973 wherein the m ortgage

0

I am ount was dulyadjustedin the sale priceDue to certain reasons the

of the sale deed could not take placeon the day of execut ionZ

while it becam ea m at ter of disputewhich was finallydecided

by the Regist rarAm ritsar in favour ofthe plaint iffson 1991975 and as a

result of which the regist rat ionof the docum enttook placeon 10101975r

Z I n this it
was furtheraverred in the plaintthat despitethe said

oo pendingdisputeof the defendants got another sale deed

2
Z executed collusivelyfrom said Sadhu Singhon 14 11973 because of

t1 which the sam e was ineffect ive qua the r ightsof the plaint iffsand

therefore the presentsuit for hasbeen filed

3 On put to not ice he defendants on the other hand adm it ted

the factum of m ortgagebut cont rovertedthe claim of the plaint iffsand set

up a bonaefide t ransact ion of sale in their favour besides raisinglegal

object ionsof lim itat ion j ur isdict ionand res j udicat

They ult im atelyprayedfor dism issal of the SUit of the plaint iffswith

costs
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RSANo2 of 1988 3

4 Plaint iffs filed replicat ionand theydenied all the averm ents of

thewrit ten statem entsand reiteratedtheir standtaken in the plaint

5 From the pleadingsof the part iesfollowingissues were

fram ed

1 Whether the plaint iffis ent it led to redeem the land and to

getit s possession20PP

2 Whether thepresentsuit is barredby lim itat ion20PD
r

3 Whether the suit is m aintainablein the present0
fonn2OPD

U

I 4 Whether the sale deeddated81973 is void illegaland

C5 not bindingon the defendants20PD

I 44 Whether defendants
are bona6depurchasersof suit

propertyfor considerat ion2OPDZ

54 5 Whether the suit for is not m aintailiablein

f view ofthe fact thatthe m utat ionofthe land hasbeen
1 reised to enter in the nam e ofthe plaint iffs20PD
I 6

Whether the civil court hasno j ur isdict ionto t ry this

suit 20PDZ

7 Whether the suit is hit bybyres j udicata70PDC

8 Relief
V2
Z 6 The part ieshave led their respect iveevidence

on the aforesaid

Om
issues

7 The t r ial Court aRer hearingleam ed counsel for the part iesand

appraisalof the evidence decreed the SUit of the plaint iffwith costs vide

j udgm entand decreedated2011987

8 Feeling dissat isfied with the aforesaid j udgm entand decree

dated 201987 the defendantspreferredappealbefore the First Appellate

Court The First AppellateCourt vide its j udgm entand decree dated

265987 dism issed the appeal
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RSA No2 of 1988 4

9 Feelingdissat is6ed with the aforesaid and decrees

dated 20 1987 and 2651987 passedby both the Courts below the

have directedthepresentregularsecondappealbefore

this Courte

10 The leam ed senior counsel for the has subm iued the

1
0 followingsubstant ialquest ionsof law havearisen in the presentappealfor

0 detenninat ion

0

I 1 Whether the Courts below erred in relyingupon the order

C5 passedbythe Regist rarand Sub Regist rarwhen the sam e

werenot producedon the record2I

2 Whether theLower AppellateCourt erred in law in not

Z returninga 6ndingon whetherthe appellantswere

bonaflde

3 Whether the sale in favour ofthe appellantsis protected

I by Sect ion41 ofthe Transfer ofPropertyAct2

4 Whether and decreespassedby the CourtsZ
below are perverseandhenceliable to be set aside7

m 11 I have heardleam ed Senior counsel for the appellantsand have

7 gonethroughthe records of the case with his able assistance
Z

Qm I 2 Learnedcounsel for the has subm it tedthat both the

Courts below have erred in relyingupon the order passedby the Regist rar

and Sub Regist rarm ore so when the sam e has not been producedon the

t lle The Courts beiow should havertum ed a findingthat appellantsare

bona fide for valuabie considerat ion on account of sale deed

dated14111973 executed by Sadhu Singhin their favour The sale in

favour of the is protectedunder Sect ion 41 of the Transfer of

Act The and decreespassedby both the Couns below

areperversein as m uch as the r ightofthe in respectofregistered

l
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RSANo2 of 1988 5

saledeeddated 14111973 hasnot been considered The plaint iffshave no

legalr ightto get the propertyredeem edas the sale deed in their favour 1S

afterthe execut ionofthe saledeed in favour ofthe

13 The learned counsel for the has subm it ted that the

First AppellateCourt is bound to return issueNise flndings The First

1

AppellateCourt has not given 1SSUWlSe flndings So in view of the

0 authorit ies Karnataka State Road Transport Corporat ion vse Sm te

0

I Asm athunnisa and others 2001 Puniab Law Reporter Paee 234

C5

I Sm teHariit Grewal and others vse DreVinod Kum ar Bat ra and

others 2010 Puniab Law Reporter paee 235 and Santosh Hazari VSe

Z

Purushot tam Tiwari OeceasedlBy LRS 200131 Suprem e Court

C
1 Cases PaPe 179 the presentappealis liable to be rem andedbefore the

I
First AppellateCourt to giveissuewise finding

Z 14
I t is further subm it tedthat lnct ioningof the First

00 AppellateCourt
m ay give r ise to substant ial quest ionof law The

m 7

Z judgm entand decreeofthe First AppellateCourt m ust displaceconscious

Qm applicat ionof the m ind and record 6ndingsupportedby the reasonson all

the content ionand issues The First AppellateCourt has not decided the

issue of bona fide and as suchthe case is liable to be rem anded

back to the First AppellateCourt for decidingthat 1SSue

15 I have carefullyconsidered the said subm ission but do not

flnd any force in that subm ission

16 The counsel for the is fair enoughto concede that

sale deed in favour of the plaint iffdated 831973 would prevailover the

sale deed dated 141 11973 in favour of the
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RSANo2 of 1988 6

the earlier sale deed was on 1010 1975 aer the sale

deedin favour ofthe defendantseHowever it is subm it tedthat there were

no referenceof the sale deed in favour of plaint iffsand as such the

defendantsare the bonafide for valuable considerat ionand their

r ightsare protectedunder Sect ion41 ofthe TransferofPropenyAct

1
17 The learnedt r ial Court has elaboratelydealt in this aspectof

0 the case On the st rengthof authorit iesBasant Lal vse Bala Misra AI l

0

I I ndia Reporter 1958 Patna 312 and State of West Bengal VSe

C5 NCeKundu
All I ndia Reporter 1978 Cale 347 thet r ial Court held thatI

dateof execut ion of a docum entof t ransfershall relate back to the date of

Z
it s execut ion and not the dateof From the endorsem entm ade2

1Z on

the back side of sale deed ExAl it is revealed that the sam e w7as

I for
on

761973 and the Sub Regist rarre61sedthe

Z regist rat ionon 277 1973 and the requestfor was allowed on

198 175 by the Regist rar So in case the defendantshad m ade lit t le

e

inquiryOom the office of Sub Regist rarit would have been revealedthat
Z

the sale deed dated 821973 in favour of the plaint iffhas alreadybeen

pendingfor before the com petentauthority So in these

circum stancesthe appellantcould not takethepleaofbona fide

Anysale duringthe pendencyof before Sub Regist rarcannot

be held to be a bona Ode sale Since the sale deed lt l favour of the

defendantsdoesnot confer any legalr ightupon them as such theyhaveno

r ight for The SUit for by the plaint iffhas been

r ight lydecreedbyboth the Courtsbelow
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18 The otherargum entadvancedby the leam ed counsel for the

that since the First AppellateCourt has not decided the issue of

bonat lde necessityand as such the case be rem andedin view ofauthorit ies

Karnataka State Road Transoort Corporat ions Sm teHariit Grewal

and others case and Santosh Hazaris case ipraleThat subm issionis

1
0 m erit less The first AppellateCourt has to decide the pointarguedbefore

0 lte Anypointnot speciflcallyarguedbeforethe First AppellateCoun need

0

not to be decided by the First AppellateCourt The m ain st resslaid before

C5

I the First AppellateCourt was that since the m utat ion has not followed the

saledeed dated 81973 and the plaint iffhaspurchasedthroughsale deedZ

dated 8 11973 and knowingthat the sale deed in favour ofthe

C4 plaint iff
is docum ent the of the docum enthas

I

C beendealt in paraNo of the j udgm entI t has been r ight lyobserved that

Z sale deed will relate
to the date of its execut ion and not it s

r ll Mutat ion could not be at testedin favour of the plaint iffas the m at ter
was

eeo
Z suljudicebefore the com petentauthorityfor ofthe sale deed

0 So in thesecircum stancesthe appellantscannot derivebenet ofthe above

said authorit ies

19 So tn view of the above discussion all the substant ial

quest ionsof law raised by f1
Z

stand detennined againstthem

20 the appealis without any m erit and the sam e

standsdism issedwith costs
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