HON’BLE SRl JUSTICE SV.BHATT

COMPANY APPLICATION No.468 OF 2017
IN
RC.C.No.13 of 1999

ORDER:

Heard the Official Liquidator, representing the applicant

company and Mr.Dishit Bhattarjee for 2d respondent.

This application is filed by the Deputy Official Liquidator,
representing M/s Raghunath Cotton & Oil Products Limited
(hereinafter referred to as company in liquidation), against two
respondents, including M/s Shiva. Texyarn Limited/27d respondent
under Section 446(3) of the Gompanies Act, 1956 seeking transfer of
C.SNo0.393 of 2008 pending. before the High Court of Madrasto this

Court.

It is not disputed that this Court by order dated 08.10.2001
in RC.C.No.13 of 1999 directed winding-up of the company in
liqguidation and consequently the Official Liquidator attached to this
Court wasappointed as Liquidatorinrespect of the said company.
It is also not disputed that the respondents herein, including the
2nd respondent i.e., M/s Shiva Texyarn Limited filed C.SNo0.393 of
2008 before the High Court of Madras against the company in
liguidation. This Court directed the Official Liquidator to file an
application under Section 446(3) of the Companies Act for transfer
of the civil suit to this Court. Thereafter, the Official Liquidator filed
the present Company Application No.468 of 2017. It isfurther stated
in the report filed by the Official Liquidator that the company hasa

sum of only Rs.5,51,171-71 Psto itscredit and it isnot feasble for the



Official Liquidator to appoint an Advocate at Chennaito represent
the case before the High Court of Madrason account of dearth of
funds and hence it is just and necessary to transfer C.SNo0.393 of

2008 pending before the High Court of Madrasto thisCourt.

Respondent No. 2 filed counter affidavit.

Leamned counsel representing the Official Liquidator relied on
a decision of this Court in Company Application No.679 of 2005 in
RC.C.No.11 of 1999 rendered on 24.10.2005 wherein the case
pending against the company in liguidation therein before the
Count of the Civil Judge at Delhi wasordered to be transferred to
this Court. In the said .decision, the. judgment of Calcutta High
Court in UNION  OF INDIA V. P.C.RAY:& COx (INDIA) (P.) LD
(Company Cases 1989 Vol-65 Page 625) wasreferred to wherein it

washeld asunder:-

“That, under Seection. 446(8), the winding up'Court had the
jurisdiction to-get any"matter pending-anywhere by or
against the company.in liquidation, transferred to itself and
to try the same. Since the application under Section 5 of
the Arbitration Act was made before the winding up Court,
all the four private references stood transferred to the
winding up Court by the conduct of the parties, and the
winding up Court entertained and disposed of them by
order dated March 7, 1978. There was no provision in the
Companies Act to re-transfer such matters to any other
Court having concurrent jurisdiction to try the same.”

Thus, the jurisdiction of this Court to passordersunder Section 446(2)
or 446(3) of the CompaniesAct cannot be doubted. It cannot also
be disputed that asthe company in liquidation is starved of funds,
either for prosecuting the suit filed by the company or defending

the suit filed against the company in liquidation in the High Court of



Madrasby the Official Liquidator would certainly impose additional
financial burden and liability on the company in liquidation resulting
in further depletion of resources, which are already meagre. Such a
course would not be in the interest of the creditorsthemselvesin the

long run.

In the circumstances, having regard to the fact that the
applicant-company (in liquidation) is not having sufficient funds
and the contest of the suit pending before the High Court of
Madras would involve considerable expenditure, resulting in further
depletion of its meagre resources'and in_order to avoid incurring
of unnecessary .expenditure . by. the,“Official Lquidator, it is
considered that C.SNo0:393-0f 2008 pending.-before the High Court
of Madras be transferred to thisCourt for beingitried in this Court
and hence transferred accordingly. The Registrar/(Judicial) of this
Courtisdirected to transmit'a copy of thisorder to the High Court of

Madrasin termsof Section 118 of'the Company Court Rules.

The company application is,accordingly, ordered.

SV.BHATTJ
24t January 2018
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