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CAV JUDGEMENT

1. Rule. M. A D (Oza, learned Public Prosecutor
wai ves service of Rule. By consent of |earned advocates



for the parties, this application is being heard and
di sposed of finally.

2. This is an application for enlargement of the
petitioner on bail in connection with CR No. |-58/2001
recorded at Satellite Police Station against the present
petitioner for offences punishable wunder Section 304,
418, 420, 114 1PC as well as under Section 3 of the
Ownership Flat Act.

3. The all egations agai nst present petitioner are

that he is a builder and he constructed building of
certain flats. That on 26.1.2001 the flats collapsed,
resulting into death of certain persons. The prosecution
has alleged that petitioner had not wused standard

material and the design was faulty. It is further
alleged that there was over weight at the top and the
construction was weak at foundation. It is also alleged
that the baze was narrower then the superstructure. It

is also alleged that on account of such type of
construction, the building collapsed resulting into death
of many persons. The prosecution has also alleged
agai nst petitioner that the petitioner knew very wel
that the construction was faulty and therefore, there was
likelihood of collapse of the building resulting into
injuries of the persons likely to cause death of the
persons staying in the said flats. In other words, it is
al l eged that present petitioner has caused those injuries
with the aforesaid know edge and thereby comitted the
aforesaid offences. It is also alleged that he has also
conmitted other offences nentioned in the chargesheet.

4. The accusation found in the chargesheet agai nst
present petitioner can be reproduced for ready reference
as follows. It may be noted here that the transl ated
version of chargesheet has been suppl i ed by t he
petitioner at the tine of hearing.

"Accused shown in Co. No. 1 acted as power of
attorney holder of Arunbhai Pratapsingh Sheth in
respect of Rev. S. No. 82/2, 82/3 and 83 of

vil |l age Vej al pur had initially obt ai ned
perm ssion for construction of 76 flats by
perm ssion No. PRM 157/ 2/97. Thereafter, a

devel opnent perni ssion, from AUDA was obtai ned by
Chai rman of Geratpur Bhagyal axmi Co.op Hsg. Soc.
vi bhag-11 for the construction of 160 flats being
perm ssion No. PRM 37/11/97. That was obtained
on 22/ 4/ 98. On that basis the Accused No. 1
nmentioned in Columm No.1 in initially charge



sheet dated 2/5/2001 of Satellite Pol. Stn No.
80/ 2001 and C.C. No. 853/ 2001 Viz. Sati sh
Nayal chand Shah had constructed SH KHAR APTS.
consisting of A/B,C, D, block total Four blocks
consisting of Block 40 flats in totalling 160
flats. The accused nmentioned at Col. No. 1
here had obtained initial permssion of 76 flats
in the same |and bearing S.No. 82/2, 82/3, 83.
The Chairnman Geratpur Bhagyal axmi Co.Op. Hsg.
Soc. obt ai ned perm ssi on in respect of
devel opnent of 160 flats. At that tinme he had
given an affidavit to AUDA to construct as per
Bye- | aws of AUDA and not to put up any
unaut hori sed construction and the accused of
earlier chargesheet C. C. 853/20001. Shri Sati sh
Nayal chand Shah had put up unaut hori sed
construction and additional construction and
thereby when he has violated the terms of
devel opnent permission and at that tinme accused
had not intimated AUDA  about unaut hori sed
construction, nor did he do any procedure to
prevent or to dempolish unauthorised construction
and committed the offence. Shri Nayal chand Shah
has del i berately i gnor ed t he unaut hori sed
construction which was not relevant wth the
devel opnent perni ssion obtained by himfrom AUDA
and indirectly helped in carrying out the
unaut hori sed construction by the accused Shr
Sati sh Nayal chand Shah. "

5. The petitioner has preferred this application for

enl argenent on bail stating that he is not the owner of
the building. That the petitioner has already sold the
| and before the comencenent of the construction. That
petitioner was never connected with the construction

That petitioner sinply signed certain papers as Power of
Attorney Hol der of the owner of the land, as the |and was
not mutated in the revenue record on the name of the
purchaser and therefore, he is not involved in the
of fences levelled in the chargesheet. It is further
alleged that there was a nmmssive earthquake on 26.1.2001
and therefore, the building collapsed. That there was no
i ntention or knowl edge on the part of petitioner to cause
the death of those persons. That, therefore, there is no
case even for offence under Section 304 |PC against him
and therefore, he may be enl arged on bail

6. During the course of argunments, a synopsis has
been supplied by himshowi ng the events, which took place
according to his case. It is reproduced as under :-



13.04.1993 An agrenent to sell was entered between

7.3.1994 The

t he owner s and Geratpur Bhagyal axm
Co.p. Society Limted.

owners executed a P/A in favour

petitioner and Petitioner and his brother
for the purpose of representing the
owners to obtain the necessary perm ssion
under U. L.C. Act, Bonbay Tenency &
Agri cul tural Lands Act, Bonbay Land
Revenue Code etc. so that the necessary
conveyance coul d be executed in favour of
the society in terns of agreenent.

12. 2. 1997 Exenption wunder Section 20 of the U L.C

Act was granted in favour of owners to be
able to sell the Iand.

18.6.1996 A sale deed was execut ed by t he

petitioner as Power of Attorney of the
owners in favour of the society on or
about for the purpose of obtaining
perm ssion of non-agricultural wuse. The
petitioner as the Power of Attorney
hol der of the owners sought sanctioned of
AUDA for permission to build 76 flats
whi ch was grant ed.

22.7.1997 Accordingly an application was nade under

9.10. 1997 The

28.10. 1997 The

18.11.1997 One

Section 65 of the Bonmbay Land Revenue
Code for the pur pose of obt ai ni ng
non-agri cul t ur al use perm ssi on in
respect of the said |and. The application
was acconpani ed with the sanctioned plan
as required.

society cane to be divided into
sub-divisions in terms of provision of
the G@ujarat Co.op. Societies Act, 1961
for the efficient developnment of the
I and.

requi site permssion as required was
granted in regard to the said land in
favour of the Society.

of ficer of AUDA carried out

i nspection of the site and reported
categorically that no construction had
been undertaken at the site in question



6. 12. 1997 Devel opnent agreenment was entered into
between the society and S.N Devel opers
for devel oping the |and and constructing
mul ti-storeyed residential buildings.

22.4.1998 AUDA gave revised permission to the
Society for construction of 160 flats.

Mar/ Apr 1998 Construction of "Shikhar Tower" t ook
place by S.N Devel opers. Petitioner had
nothing to do with the said construction
and neit her was involved with the
construction activity in any way.

26.01. 2001 Earthquake took place. The "D-block" of

"Shi khar Tower" was badly damaged and
many occupants died. However, A B & C
bl ocks of the said residential conplex
remai ned intact and did not suffer any
maj or damage nor any casualties. It is
an act of God and the intensity of such
an earthquake determ nes the magnitude of
destruction nuch beyond the control of
any human bei ng.

6.2.2001 An FIR was |odged against the builder
Satish N. Shah, Engi neer Sanjay Shah and
others in respect of the damage to the
bui | di ng.

1st March to The petitioner was sumoned several tines
15th March in which petitioner cooperated and gave
oral and witten statenents.

29.3.2001 Petitioner was arrested in connection
with the above FIR on the allegation that
petitioner had not inforned the AUDA in
respect of change of plan and illega
construction by the society.

7.4.2001 Petitioner's application for bail to the
Magi strate was rejected.

April 2001 Petitioner nmoved an application for bai
before the Court of District & Sessions
Judge, Ahnedabad (Rural).

17.4.2001 Argunents on bail were heard on severa
dat es and finally on 2.5.2001, the
application was reserved for judgenent.
Duri ng t he course of hearing the



prosecution relied upon nany docunents
which were also shown to the court but
were not shown and neither given to the
petitioner.

28.5.2001 Charge sheet was filed with respect to
the petitioner in his case.

7. M. A D (Oza, Ld. P.P. has argued at length

that the material used in the construction was not up to
the standard and the design was faulty. That there was
over weight on the top and foundati on was weak and this
has resulted into damage to the building. He has also
argued that the petitioner knew very well about all above
these facts and he also knew that there is likelihood of
collapse of the building resulting into injuries of the
persons and injuries were likely to cause death of the
persons staying in the said building. He has also argued
that petitioner has also signed the rel evant docunents
and therefore, he is responsible for the construction in
guesti on.

8. Now, the docunents on record go to show that

there is sone material to show that petitioner had signed
those docunents as a holder of power of attorney and as
per the event supplied by him he had also disposed of
the property in question and he sinply signed the
rel evant docunents, since the name was not nmutated in the
nane of the purchaser. Even the sale-deed has been
referred and according to the sale-deed, the sane was
executed on 18.6.1997. This defence can be appropriately
deci ded at rel evant point of tinme.

9. Apart from above defence, it is also a fact that

on one hand there is allegation of defective material
defective design, over weight at the top and weak
foundation and on other hand, there is a dispute saying
that the petitioner had no connection with t he
construction at all

10. W& are not concerned here at this stage for the

purpose of deciding in this bail application to enter
into mnute details of the aforesaid pros and cons of the
case. However, there is sone weight in the argunents

advanced on behal f of |earned advocate for petitioner

when it 1is argued that petitioner had di sposed of said
property and therefore, thereafter, he had no control
over the construction. At the same time, it is also a
matter of argunment that the petitioner sinply signed as a
power of attorney. Mre over it is also alleged by the
petitioner that he signed those docunents since the |and



was not nutated in the nane of the purchaser. Thi s
defence requires consideration and this is not a stage at
which, the defence can be considered in detail for the
pur pose of deciding this bail application. At the sane

time, it cannot be said that the argunents advanced is
totally baseless and it does not require any
consideration at all, prina-facie.

11. Even, otherwise, while deciding a group of

matters in which, the buildings had coll apsed, resulting
into death of so many persons and there, the Court has
cone to an opinion that the offence punishable under
Section 304 part (ii) is punishable with inprisonnent for
a period of 10 years or wth fine or with both and
therefore, in view of the nature of offence and in view
of the punishnment provided for the aforesaid offences,
this Court should not deprive the petitioner of his right
of bail. It is to be considered that even chargesheet
shows the role attributed to the petitioner as aforesaid.
Even 1looking to the avernents made in the chargesheet
agai nst petitioner referred to herei nabove, it cannot be
said that petitioner had played such a role in the event
that he shoul d not be granted bail

12. An attenpt was made to show that petitioner nmay

not be available at the time of trial, even, that
allegation nmay also be solved by i mposi ng pr oper
condi tions.

13. In above view of the matter and in view of the
facts and circunstances of the case and considering the
facts of offence alleged against the petitioner and
considering the stand taken in another group of matters,
| amof the opinion that this is fit case, wherein, this
Court should enlarge the petitioner on bail on certain
conditions to check hi s novement by exerci si ng
di scretionary jurisdiction in his favour

14. In the facts and circunmstances of the case, this
application is all owed. The petitioner involved in
respect of offences, is ordered to be rel eased on bail on
furnishing solvent surety and PR in a sum of Rs.
50, 000/ - (Rs.Fifty Thousand only) on fol | owi ng
conditions:-

CONDI Tl ONS :

1. The petitioner shall not |eave Ahnedabad City and
Ahmedabad Rural District till conpletion and
conclusion of the entire investigation and till
the submission of final chargesheet agai nst al



2. The

t he accused persons and till the apprehensi on and
arrest of them w thout the express perm ssion of
the learned Sessions Judge, Ahnedabad (Rural)
District.

petitioner shall not approach, contact,
i nduce or threaten the witnesses connected wth
t he of fence in question.

3. The petitioner shall file an affidavit before the

| ear ned Sessi ons Judge, Ahmedabad (Rural)
District, Ahnmedabad Gty showi ng the place of his
residence after his release on bail which would
contain details about full address and tel ephone
nunbers, if any.

4. The petitioner shall personally remain present on

every 1st working day of the month according to
British calendar before the |earned Sessions
Judge, Ahnmedabad (Rural) District between 2 p. m
and 5 p.m and mark his presence there. The
| ear ned Sessi ons Judge Ahmedabad (Rural) District
shal | nake appropriate arrangenment for obtaining
his signature on his appearance.

5. The petitioner shall not I|eave GQGujarat state

6. The

wi thout prior perm ssion of the | earned Sessions
Judge, Ahnedabad (Rural) District, Ahnedabad.

petitioner shall not |eave the revenue
district of the place of residence stated by him
in his affidavit, without the perm ssion of the
| ear ned Sessi ons Judge, Ahmedabad (Rural)
Di strict, Ahnedabad.

7. Petitioner shall deposit his passport, if any,

8. The |

before the concerned police Station before his
rel ease on bail. In case a petitioner does not
hol d any passport, then in that case, he shal
file an affidavit before the |earned Sessions
Judge, Ahnedabad (Rural) District, Ahmedabad
accordi ngly.

earned Sessions Judge, Ahnedabad (Rural)
District shall wite Yadi to the Passport Ofi ce,
Ahnmedabad with respect to t he af oresai d
condi tions i mposed upon t he petitioner
restricting his novenent and that he has not been
permtted to visit abroad, for their information
and action.



9. The petitioner, before his release on bail as

af oresai d, shal | deposi t a sum of Rs.
50, 000/ (Rs. Fifty Thousand onl y) bef ore t he
| ear ned Sessi ons Judge, Ahmedabad (Rural)
District for the due performance of the aforesaid
conditions by the petitioner. The | ear ned
Sessi ons Judge Ahnedabad (Rural) District will be
at liberty to place the said anpbunt in FDR in the
nane of the officer of his Court at the instance
of the petitioner.

10. If any one or nore conditions is/are reported to
have been breached by the petitioner, the |earned
Sessions Judge, Ahnedabad (Rural) District shal
be at Iliberty to issue non-bailable warrant
agai nst the petitioner.

11. Bail Bond be executed before the | earned Sessions
Judge, Ahnedabad (Rural) District.

Rule is nmde absol ute accordi ngly. D.S
Perm tted.

(D. P. Buch, J.)
pal | av.

FURTHER ORDER : -

After pronouncenent of the orders in all these

group matters, |earned Public Prosecutor M. A D. za,
appearing for the State has made a subnission that the
aforesaid orders releasing the petitioners on bail nay be
suspended for at |east three weeks in order to enable the
State to file appropriate proceedi ngs before the higher
forum As against this, |learned Advocate for the
petitioners have strongly objected to it. M. Saurin
Shah, arguing for the petitioners has argued that the
Court has considered the pros and cons on nerits and
thereafter, the decision has been recorded and the
petitioners have been ordered to be enlarged on bail
That therefore, if this Court now suspends its order, it
would anpbunt to reviewing its order, which is not
technically perm ssible under the law, since the crimna
law does not provide for review of the order of the

Court. M. A J. Patel, |learned advocate appearing in a
simlar group of matters, has also contended that there
is no reason for suspending the order of the Court. It

is also his subm ssion that even if there is discretion



in the court for suspension of its order, it nay not be

used in favour of the State. M. Saurin Shah also
argued that once the order is pronounced, it need not be
stayed. M. NS Desai, |earned advocate has also

argued that the matter has been di sposed of on nerit and
so far as his client is concerned, he is also sick. That
he has al so prayed for bail on the ground of sickness of
the petitioner and, therefore, the order should not be
st ayed.

As against this, learned Public Prosecutor has

relied upon a decision of this Court in the case of
Gujarat Vs. Lalji Popat, reported in 1988 (2) GLR 1073.
On the basis of the said decision, it has been contended
that when a court passes an order for enlargenent of the
accused persons on bail and if the State desires to file
appropriate proceedi ngs before the higher forum then

the State can nake a subm ssion for the suspension of the
order and the Court ordering the release of the accused
persons on bail should consider the said request of the
State for suspending the operation of the order passed.
Therefore, there is a case law coming from this Court
that the court passing order for enlargenment of the
accused on bail can and should suspend its order in case

of necessity. M. A.D. (Oza has al so argued on behal f
of the State that some builders have yet not been
apprehended and they have been found absconding. It has

al so been argued by himthat sonme pressures are brought
on the occupants of the flats for settlenment of their
dispute with a viewto avoid trial, arrest etc. on
crimnal side against them It is also contended that
ot her persons have al so been absconding since last so
many nonths and in that view of the matter, with a view
to avoid any further conplication, the prayer is that the
order releasing the petitioners on bail be suspended at
| east for three weeks so that during the said period, the
State can nove appropriate forumfor appropriate relief.

Havi ng regard to the aforesaid subnissions nade

on behalf of the |earned Advocates for the parties and
considering the aforesaid case law, | am of the view that
t hough the petitioners are in jail for about 4 nmonths, it
woul d be just and proper to give sone tine even to the
State for taking appropriate steps before appropriate
authority. Tinme is sought for a period of three weeks
praying to suspend the order as aforesaid upto 20.7.2001
Accordingly, time is granted upto 12.7.2001. Naturally,
if no order is received fromor passed by the superior
forum the aforesaid order will be operative with effect
from 13.7.2001.



(D.P. Buch, J.)
pal | av



