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This group of petitions filed by di fferent



petitioners for enlargenment on bail under section 439 of
the Code of Crimnal Procedure, 1973 (for short, ' Code'),
for different offences said to have been committed by
them As per the say of the prosecution, the petitioners
in all these petitions have comitted of fences puni shabl e
under sections 304, 418, 420, 120-B, 114 of IPC, section
48 of the Gujarat Omership Flats Act, 1973 for the
violation of certain provisions made therein. The facts
are comon and therefore, they may be briefly stated as
fol |l ows:

2. The petitioners have constructed different

bui | di ngs. They are all stated to be resi denti al
bui | di ngs having not nore than four storeyed. The flats
were allotted and sold to different allottees at rel evant
point of time. On 26.1.2001, the flats, constructed by
these petitioners, collapsed and on account of the
collapse of the flats, many persons staying therein
sustained grievous hurts and nany of them succunbed to
the injuries. The case against the petitioners is that
the petitioners are guilty of offence as aforesaid. The
prosecution has mainly contended that the petitioners are
the buil ders of the aforesaid buil dings and charge-sheets
have al so been filed against them for the aforesaid
of fence showing that there is prim facie case that the

petitioners have cormmtted the aforesaid offence. It s
al so contended that I|ooking to the gravity of the
of fences, the petitioners cannot be enlarged on bail. It

is further contended that the petitioners were found
absconding for some tinme and, therefore, they are likely
to abscond if they are enlarged on bail. It is also
cont ended that this is not a stage at which the
petitioners should be enlarged on bail and it may be open
to the petitioners to apply for their discharge if they
feel that there is no case for fram ng charge against
them as and when the charge is framed agai nst them before
the trial court.

3. As against this, the |earned Advocates for the
petitioners have contended that the flats have col |l apsed
on account of the -earthquake which took place on
26.1. 2001. It is also their case that the petitioners
are the builders and they had entrusted the work of
building of flats to the contractor, that the Structura
engi neer, Civil Engineer and other persons were enployed
to see that the flats were constructed in order. It is
also their contention that there was no defect in the
design and there was no defect in the materials used.
That therefore, no offence can be said to have conmitted
by them



4. As against this, the prosecution has alleged that

the construction was not up to the standard. It is
further alleged that in sonme cases, the cellar below the
ground floor was constructed w thout any sanction and
that was constructed without the use of cement concrete
etc. It is further contended that the water tanks at the
top of the buildings were installed contrary to the
perm ssion granted by the conpetent authority. That the
perm ssion granted was wth respect to smaller size of
wat er tanks agai nst which these petitioners have placed
water tanks of larger size which would show that the
wei ght at the top had been increased. It is further
al | eged that sone pent-houses were constructed at the top
wi thout the sanction of the conmpetent authority and

therefore, it also increased the weight at the top. It
is further contended that the iron was not used in proper
quantity. That the pillars were not constructed in

requi red nunbers and the materials used were not up to
the standard and consequently, the entire construction
was not up to the standard. It is, therefore, the case
of the prosecution that the petitioners being the
bui |l ders knew that on account of the above facts, the
construction made was such that would fall or collapse at
any point of time and it would result in death of the
persons staying in or living around the said flats. That
therefore, the petitioners have committed the of fence as
aforesaid and there is prinma facie case against the
petitioner. It is also the case of the prosecution that
even t he Forensi c Sci ence Laborat ory has given
prelimnary report showing that iron was not wused in
proper quantity and the nmaterial used was sub-standard
which was the cause for the <collapse of the said
buil dings. In any case, the prosecution has all eged that
the building collapsed on account of the aforesaid
reasons and the petitioners knew that the flats were
likely to collapse and the people staying therein were
likely to suffer injuries likely to cause their death.
It is, therefore, the say of the prosecution that the
petitioners are guilty of offence punishable under
section 304 of IPC on the aforesaid aspect of the case.

5. The arguments have been advanced at great extent

on behalf of both the sides. M Rajendra Singh, |earned
Sr. Counsel appeari ng with M Saurin Shah, |earned
Advocate argued the matter at length on behalf of the
petitioners. The argunents were also advanced by M
Saurin Shah on behalf of the petitioners in support of
the arguments advanced by M Singh. On the other hand,
M S N Shel at, |earned Advocate General appearing for the
State argued the matter at |length on behalf of the State.
It is required to be considered here at the outset, as to



whet her the offence said to have been comitted by the
present petitioners can be one punishable under Part | of
Section 304 of |IPC or whether it can be an offence
puni shabl e under Part Il of Section 304 of I|PC.

6. Learned Advocate General has very fairly stated

that no intention can be inputed or attributed to the
petitioners and, therefore, only know edge can be
attributed to them and consequently, the offence which
can be said to have been conmtted by the petitioners
woul d be one puni shabl e under section 304 Part |l of the
| PC and not Part | thereof. Therefore, we have to
proceed with the footing that as per the case of the
prosecution, the petitioners have comitted of f ence

puni shabl e under Part |l of Section 304 of IPC. Now it
is very clear that so far the offence punishable under
section 304 Part |l of IPCis concerned, the provision

has been made in the | PC which can be read as fol |l ows.

Section 304 | PC

"whoever commits cul pabl e honici de nota anopunti ng

to nurder, shall be punished wth inprisonnent
for life, or inprisonment of either description
for a termwhich may extend to ten years, and
shall also be liable to fine, if the act by which
the death is caused is done with the intention of
causing death; or of causing such bodily injury
as is likely to cause death".

or with i mpri sonnent of ei t her
description for a term which my extend to 10
years, or with fine, or with both, if the act is
done with the knowdege that it is likely to
cause death, but without any intention to cause
death, or to cause such bodily injury as is
likely to cause death."

It is an adnitted position that so far as the first part
is concerned, the offence is nmade punishable wth
i mprisonnment for life or inprisonment for a term which
may extend to 10 years and fine. Any way, the allegation
of intention does not stand and, therefore, we go by
"knowl edge' as stated in second Part of section 304 of
| PC. As said above, this offence is nade punishable with
i mprisonnment which may extend to 10 years or with fine or
bot h.

6. Learned Sr.Counsel M Rajendra Singh and Ld
Advocate M Saurin Shah appearing for the petitioner have
argued the matter at |ength and they have contended that



there is no question of imputation of know edge with the
petitioners and, therefore, there is no question of
applicability of section 304 part | of IPC. |In support
of this contention, certain decisions have been referred
to by the Ilearned Advocates for the petitioners. M
Saurin Shah also started arguing as to the causes of
eart hquake and the consequences thereof. I am of the
opinion that it is not necessary for this court to enter
into this area at this stage for the purpose of deciding
these bail applications of the petitioners. | amalso of
the opinion that it is not very nuch necessary for this
court even to consider as to whether or not the offence
puni shabl e under section 304 Part Il of |PC exists, prima
facie, against the petitioners. Let us assume that the
petitioners are involved in an offence punishabl e under
section 304 Part 11 of |PC Let wus also assume that
there is prina facie case that the petitioners have
conmitted the said offence. Let us also take it that
there are grounds to proceed against the petitioner for

the aforesaid offence. In that view of the matter, this
matter would be in a shorter conpass. As said above, the
of fence punishable wunder Part Il of section 304 IPCis

one not punishable with inprisonment for life but it is
puni shable with inprisonnent which nmay extend to 10

years. It is inmportant to note that with respect to this
of fence, jail sentence is not obligatory, mandatory or
conpul sory. Law itself nmkes ita clear that the court
can inpose jail sentence or fine or both. In other words

a discretion has been given to the court as to what
puni shrent should be inposed. The court has been given
di scretion to inpose jail sentence. The court has also
been given discretion to inpose fine. The court has al so
been given discretion to inpose both jail sentence as
well as fine. However, the things are clear that this is
an of fence which is not punishable with inprisonnent for
life and it is also clear that it is not an offence
wherein it is not compul sory for the court to award jail
sentence, on conviction, to the accused persons. This
woul d show the gravity of the offence which is said to
have been comitted by the present petitioners.

7. Here we may also turn to the provisions nade in
section 439 of the Code. The provision contained in
section 439 of the Code has given special power to the
Hi gh Court as well to the Sessions Court regarding bail
The said provision can be reproduced for ready reference
as under:

"439. Special powers of H gh Court ora Court of
Sessions regarding bail - (1) A High Court ora
Court of Sessions may direct -



(a) that any person accused of an offence and in
custody be released on bail, and if the offence
if of the nature specified in sub-section (3) of
section 437, nmmy inpose any condition which it
consi ders necessary for the purpose nmentioned in
t hat sub-secti on,

(b) that any condition inposed by a Magistrate
when rel easi ng any person on bail be set aside or
nodi fi ed

Provided that the Hgh Court or the court of
sessions shall before granting bail to a person
who is accused of an offence which is triable
exclusively by the Court of Sessions or which

through not so triable, is punishable with
i mpri sonment for life, give notice of the
application for bail to the Public Prosecutor

unless it is, for reasons to be recorded in
witing, of opinion that it is not practicable to
gi ve such noti ce.

(2) A High Court or Court of Session may direct
that any person who has been rel eased on bai
under this Chapter be arrested and comrit him to
custody."

A bare perusal of section 439 of the Code is very clear
whi ch says that Part |1l of section 304 of IPC wll
clearly find place in this provision nade in section 439
of the Code. The reason is that it falls in a category
of sub-section (3) of section 437 of the Code. In other
words, the offence falling in sub-section (3) of section
437 of the Code can be considered by the Hi gh Court and
Sessions Court in appropriate cases and discretion has
been given to these two Courts for enlarging the accused
persons, falling in section 439 of the Code, on bail

Therefore, this court has wider discretion to enlarge the
accused persons on bail, even when such persons are
alleged to have committed offence puni shabl e with
i mprisonnment which may extend to 7 years or nore. The
provi sion nade in sub-section (3) of section 437 of the
Code makes it clear that the Court may inpose conditions
in order to ensure that the accused persons shall attend
in accordance with the condition of the bond executed
under the Chapter or in order to ensure that such person

shall not commt offence simlar to the of fence of which
he is accused or of the commission of which he is
suspect ed. Even other conditions can al so be inposed.

Therefore, it is a matter of discretion given to this



court for enlargenent of the accused person who were said
to have committed offence punishable under Part |1 of
section 304 of |PC

8. Ld. Advocate General has relied upon a decision
inthe case of State v. Jaspal Singh GIIl, reported in
AR 1984 SC 1503. There it has been laid down by the
Apex Court that when the accused was charged for an
of fence under section 3 of the Oficial Secrets Act
relating to mlitary affairs and when it was all eged t hat
t he accused had obtained classified information on
defence matters and had passed on the information to the
u. s Intelligence Operators and when the H gh Court
enl arged the said accused on bail on the ground that the
material collected by the prosecution was insufficient to
sustain conviction, then in that event, the observation
was that the finding that the material collected by the
prosecution and the evidence to be adduced at the trial
woul d not be sufficient to sustain conviction was a
premature decision recorded by the High Court. It is
further observed that the accused should not have been
enlarged on bail in the larger interest of the state. It
is further observed that the gravity of the offence on
whi ch the accused was charged is quite obvious. That
they relate to the security of the State and in such
ci rcumst ances, the accused shoul d not have been rel eased
on bail as per the observations nade therein. The
Supreme Court al so observed that the current situation in
the country is such that it nmay be easily exploited by
unscrupulous nmen to their own or to sone foreign power's
advantage. In that view of the matter, the grant of bai
by the Hi gh Court was not found favour by the Suprene
Court.

9. Here the facts are different. It is not a matter
i nvol ving the defence problem This is no question of
i nvol venent of security of the state. Therefore, on

facts, the allegations made in the case before us are
quite different fromthose made in the case reported in
AR 1984 SC 1503 (supra). Therefore, it is not possible
to conmpare the facts of that case with the facts of the
case before us. This decision would, therefore, not
apply here.

10. Learned Advocate General has also cited a
decision of the Supreme Court in the case of State of
Maharashtra v. Anand C Dighe, reported in AIR 1990 SC
625. In para 7 of the said decision, the observations
are as foll ows:

"There are no hard and fast rul es regardi ng grant



or refusal of bail, each case has to be
considered on its own nerits. The matter always
calls for judicious exercise of discretion by the
Court. \Wiere the offence is of serious nature
the Court has to decide the question of grant of
bail in the light of such considerations as the
nature and seriousness of offence, character of
t he evidence, circunstances which are peculiar to
t he accused, a reasonable possibility of presence
of the accused not being secured at the trial and
the reasonable apprehension of wtness being
tampered wth, the larger interest of the public
or such other simlar considerations."

11. It is to be seen that the offence involved in the
sai d case was one puni shable under section 302 of |IPC
also along wth offence punishable under section 31 of
TADA Act, 1987. It is very well known that offence
puni shabl e under section 302 of IPCis of a very serious
nature which is punishable with death or inprisonnent for
life. It is to be seen that even the court has no
di scretion or jurisdiction to award puni shnent |ess than
the inmprisonment for life. That shows the gravity of
t hat of fence whi ch cannot be put on par with the of fences
puni shabl e under Part Il of Section 304 of |IPC when even
the jail sentence is not conpul sory.

12. Learned Advocate CGeneral also relied upon another
decision in the case of State of Maharashtra v. Ri t esh,
reported in 2001 Cr.L.J. 1695. Para 2 of the said
j udgrment woul d disclose that the offence involved in the
said nmatter was one puni shabl e under sections 302, 120B
364, 397 etc. read with section 34 of IPC along wth
ot her offence. Even the observation of the Suprene Court
is that the accused was charged for various offences
i ncl udi ng nurder and conspiracy. There the H gh Court on
referring to nerits of the case, recorded a finding that
there was no material on record to show that the accused
was guilty of conspiracy in execution of which the
deceased, once his beloved, was nurdered. The Suprene
Court found that the H gh Court did not afford
opportunity to prosecution to |ead evidence to establish
exi stence of conspiracy despite observing that the case
was based on circunstantial evidence and, therefore, the
order granting bail to the accused was set aside by the
Supreme Court. Again this is not a case of offence
puni shabl e with death or inprisonnment for life Ilike one
puni shabl e under section 302 of |PC

13. In the case on hand, at the cost of repetition
it has to be stated that the offence punishable under



section Part |l of section 304 of |IPC does not require
even inmposition of jail sentence. Therefore, there is
difference of degree in the offences which are involved
in the present case and in the offence involved in the
af oresai d reported case

14. It may also be stated here that the |earned
Advocates for the petitioners as well as the Learned
Advocate Ceneral, both have referred to the provisions
made in the National Building Code in order to support
their rival cases. Learned Advocate CGeneral has al so
argued that there is apparent breach of provisions made
in the National Building Code as was applicable at the
relevant time. Since | have assuned that the petitioners
have commtted an offence punishable wunder Part |l of
section 304 of IPC, it is not necessary to deal with the
sai d argunents of the |earned Advocates for the parties
with respect to the violation of the provisions nmade in
t he National Buil di ng Code.

15. Qut of this group matters, certain cases were set
apart and fromthe said files, it was indicated by the
| ear ned Advocat e Gener al t hat in Crimna
M sc. Appl i cati on No.4066/2001, the affidavit filed on
record clearly discloses that 15 persons have died on
account of the collapse of flats. That the overhead tank
was larger in size than the size approved when the plan
was sanctioned. That there were three pent-houses at the
top of the flats. That the base was narrower than the
upper part of the building. That there was cellar at the
bott om whi ch was not a part and parcel of the sanctioned
pl an. That though in the sanctioned plan approved by the
AUDA it was found that only 1.2 netres wi de cantil ever
(bal cony) was allowed, the petitioner constructed 5.5
feet balcony by violating the bye-laws, which would
i ncrease the burden and size of the building at the top.
It is also found fromthe affidavit filed on behal f of
the State that the foundation of the cellar was in soi
and not of cenent concrete base. Even t he depth of
foundati on was found | ess than what was required, which
can also be found fromthe affidavit. On the aforesaid
basi s, an argunment was advanced by the |earned Advocate
CGeneral that the building was very heavy at the top and
it had weak foundation. That the petitioner knew the
said aspect of the case and, therefore, they are guilty
of of fence puni shabl e under section 304 of IPC. As said
above, this aspect has been considered and that is why

wi thout going into the nerit of the case, it has been
assuned that the petitioners have, prinma facie, commtted
of fence puni shabl e under offence under Part Il of section

304 of |IPC It is again not necessary to go into



detail ed discussion of this argunent of the |earned
Advocat e General .

16. Learned Advocate General has also relied upon a

deci sion of the Suprene Court in the case of State of
CGuj arat v. Hai daral i Kal ubhai, reported in AIR 1976 SC
1012. There the question arose was as to whether offence
can be said to have been comitted under section 304 A or
whet her it was an offence punishabl e under section 304 of
| PC. The Supreme Court considered the facts of the said
case and then observed that if a person willfully drives
a notor vehicle into the midst of a crowd and thereby
causes death of sone persons, it will not be a case of
nmere rash and negligent driving and the act wll anount
to cul pable honicide. As said above, since it is assuned
that the petitioners have, prima facie, commtted offence
under Part Il of section 304 of IPC again this decision
does not require further discussion

17. Learned Advocate General has also relied upon a

decision in the case of Shansher Khan v. State (NCT of
Del hi), reported in 2001 SCC (Cri) 31. Inreply to the
reference of this judgnment nmade by the | earned Advocate

Ceneral, it is argued by the learned Advocates for the
petitioners that this decision will not hold good in the
present case since the facts are different. As stated
above, it would not be necessary to discuss even this

decision. Reference was also made to a decision of
Calcutta High Court in Re:Tushar Kanti Ghosh, reported in
Cr.L.J. 1557. There the accused had applied for
anticipatory bail under section 438 of the Code. The
accused was a District Building Surveyor working with the
Muni ci pal Cor porati on. Partial occupation of a nulti
storeyed building was pernmitted on the basis of fitness
certificate. The building was not according to the
sanctioned plan but sone deviations were mnmade and the
accused certified that the building was fit in al

respects and was according to statute and statutory
rules. The court found that the said act was not with an
intention of causing death or bodily injury as is likely
to cause death. That it could be presuned that the act
was done with know edge that structural deviation of the
building could result in collapse of building resulting
in death and therefore, the anticipatory bail was
refused. Firstly, it is a decision of another H gh Court
and, therefore, admttedly, it does not have a binding
ef fect. Secondly, it is to be considered that it was a
matter of anticipatory bail. Wen anticipatory bail was
granted, the accused was required to be rel eased as soon
as arrested. Therefore, the custodial interrogation wll
not be perm ssible unless police remand is sought and



grant ed. The principles enunciated in the said natter
relates to the grant of anticipatory bail and therefore,
it would not be proper to conpare the two cases wherein
the present case is for regular bail and not for
anticipatory bail

18. It has been strongly argued on behalf of the
State by the |earned Advocat e CGener al t hat t he
petitioners were found absconding for about three weeks
and, therefore, if they are released on bail, it would
not be possible to secure their presence for further
i nterrogation as and when necessary or at the stage when
the trial my proceed against them Now t his can be
considered as a good gr ound for rejecting t he
application. At the sane tinme, the novenent of the
accused persons can be controlled or restricted by
i mposing certain conditions. It is a nmatter of routine
experi ence that when the accused persons are rel eased on
bail, <certain conditions are being inposed with respect
to their noverment. sone tines, they are required to mark
their presence before the police station once in a week,
once in a fortnight or once in a nmonth. Sonetines, they
are required to record their presence before the Court
and they are required not to |eave a particular place
wi t hout prior pernission of the particular court. They
are sonetimes, required not to enter a particular place
wi t hout the perm ssion of the court. So many conditions
are being inmposed to restrict the nmovenments of the
accused persons.

19. In the present case, the buildings collapsed are
situated in Ahnedabad City and, therefore, the conditions
can be inposed that the accused persons, if released on
bail, shall not enter Ahmedabad City and rural districts
till at least the investigation is conplete totally and
charge sheets against all the accused persons are filed.
Here it is to be considered that as argued, though
charge-sheets have been filed against t he pr esent
petitioners, i nvestigation has not been totally
conpl eted, inasnmuch as the investigation against certain
accused persons is still pending. Then sonme accused
persons required to be arrested are still absconding. It
is also found fromthe argunents that though the FSL
report have been received and filed on record, reports
fromthe Laboratory situated in Hyderabad have not been
received in nost of t he cases. Therefore, the
prosecution will have to furnish copies of all relevant
materials to the accused persons, before the trial
conmences. Therefore, with a view to protect t he
interest of the state, the nmovenent of the petitioners
can be curtailed and restricted as aforesaid.



20. The |l earned Advocates for the petitioners have

cont ended t hat t he petitioners were not actually
abscondi ng but they were on a nove for trying to get some
orders from sone courts. They nust have been trying for
orders for regular bail or for anticipatory bail. It is
also submitted by the |earned Advocat es for t he
petitioners that the petitioners were required to make

provisions for their defence. That anyhow, t he
petitioners were not absconding. It is also contended by
both the |earned Advocates for the petitioners that the
petitioners have their residence in Ahmedabad City. It
is their argunent that even sone of the petitioners were
staying in flats which have been collapsed. It is also

their case that the flats have been allotted even to the
near relatives and those flats also collapsed and there
are certain deaths in the famly nenbers of the
petitioners also. Learned Advocates for the petitioners
have also argued that in certain cases of builders their
application for bail have been all owed and they have been
granted bail on certain conditions. That on t he
principle of parity, the petitioners may al so be enl arged
on bail.

21. As against this, learned A G has also argued
that in those matters, the petitioners were released on
bail by the court on certain conditions and a schene was

formulated wunder which the builders-petitioners were
agreeable to reconstruct the flats and to allot themto

the original allottees. It is also submitted by himthat
even that order may not be treated to be legal. However,
t he occupants of the flats were conpensated. Lear ned

Advocate for the petitioners have argued that the present
petitioners are not in a position to reconstruct flats
and to allot themto the occupants and, therefore, they

are not in a positionto join in the said scheme. It is
al so argued by themthat this should not cone as an
obst acl e agai nst them Any way, the aforesaid matters

wer e di sposed of on sone agreenents between the builders
and the occupants or allottees of flats and, therefore,
the present petitioners cannot claim that since those
petitioners have been released on bail, the present
petitioners should al so get bail

22. In AIR 2000 SC 3537 (1), (Ashok Dhingrav. NCT

of Delhi),it has been observed that the accused alleged
to have cheated a Japanese National in a sum exceedi ng
Rs. 65 lacs. That, prima facie circunstances did not
entitle the accused to be rel eased on bail. But bail was
granted in view of the fact that the accused was in
custody for six nonths and to continue to detain him



during pre-trial stage may not be in interest of justice

and, therefore, conditional bail was granted. In the
present case also the petitioners are also in jail since
[ ast four nonths. Moreover, as disclosed during the

course of argunment, investigation has yet not been over
t hough charge sheets have been filed agai nst t he
petitioner. Sone accused are still abscondi ng

Therefore, on the one hand it would be difficult to find
out as to when the charge sheets would be filed agai nst
all and as to when those accused would be arrested.

Then, it would also be required to be considered that it
is uncertain as to when the trial would comence. The
trial cannot commence till the charge sheets are filed,
till the accused are arrested and investigation is
concluded in all cases, unless the case of the present
petitioners are bifurcated for the purpose of trial. The

delay likely to be caused even on account of the fact
that detailed reports of the Laboratory from Hyderabad
and ot her places have not been received except in one
case. Therefore, the comrencenent of trial is likely to
be delayed in the present case, against the petitioners.

23. As said above, the petitioners are said to have

conmitted of fence puni shabl e under Part Il of section 304
of I PC and as said above, this offence is not punishable
with inprisonnent for life. Their presence can be
secured by inmposing suitable conditions. Under the
ci rcunmst ances, | am of the opinion that these are not the
cases wherein bail should be outright rejected on the
ground that the petitioners in the past, absconded for

about three weeks and again they are likely to be
absconded. There is no allegation in argument that the
petitioners are likely to tanper with evidence. It is to
be seen that the charge-sheets have already been filed
agai nst the pr esent petitioners. Even otherw se,

conditions can be inmposed to the effect that they should
not contact the wtnesses for any purpose. Therefore,
even having regard to the nature of the offence said to
have been committed by the petitioners, the gravity of
charge against the petitioners, the nature of evidence
which is prima facie found on record at this stage,
consi dering the requirenment of securing presence of the
accused at the stage of trial and considering the chance
of tampering with witnesses or evidence and considering
the larger interest of public, | amof the opinion that
this court should use its discretion in favour of
granting bail to the petitioners. At the sane tine,
conditions should be inposed to see that there is no
tanpering with witnesses or tanpering with evidence. It
shoul d al so be seen that the presence of the accused
persons is secured by inposing appropriate conditions.



24. 1t is true that the collapse of so many buil di ngs

have taken away the lives of so many persons. It nmay not
be possi bl e to find out suitable words in the
dictionaries for expressing synpathy for those who | ost

t hei r bel oved. Probably, nothing can conpensate the
| oss.
25. At the sane tine, it 1is also required to be

considered that the petitioners have pleaded a defence
that the coll apse of these buildings was on account of
the massive earthquake and not on account of the alleged
defective structure. These buildings were allegedly
constructed few years back and as per the defence, these
bui | di ngs stood on their foundation despite very heavy
rains during the last couple of years. Mreover, the
prelimnary reports of the F.S.L. are yet to get support
fromthe final reports from Hyderabad Laboratory to show
the quality of materials used in the constructions which
have col |l apsed, in order to prina facie show that the
material s used were weak and sub-standard.

26. The prosecution would be at liberty to prove at
trial, its case of weak construction as a cause for
col l apse of the buildings. The defence will also have
simlar opportunity to disprove the said case of the
prosecution and to show a reasonable probability of its
case in defence stated herei nabove.

27. W& are also required to consider a basi c
principle that pre-trial or pending trial detention of
accused persons (petitioner/s in the present cases) as a
neasure of pre-conviction punishnment is not a judicious
act and it is not being approved by our Courts in the
country.

28. Under the aforesaid facts and circunstances of

the case, | amof the opinion that the argunment of the
| earned Advocate GCeneral stating that these are not the
fit cases for enlargement of the petitioners on bail is
not acceptabl e. I amal so of the opinion that his fear

about non-availability of tha petitioners at the trial
can be overcone by inposing appropriate conditions.

29. In the facts and circunstances of the case, al

these applications are allowed. the petitioners involved
in respective offences are ordered to be rel eased on bai
on furnishing solvent surety and P.R in a sum of
Rs. 50, 000/ - (Rs. Fifty thousand only) each on follow ng
condi tions:



(a) The

(b) The

(c) The

(d) The

(e) The

(f) The

(g) Peti

(h) The

petitioners shall not |eave Ahnedabad City

and Ahnedabad Rural District till conpletion and
conclusion of the entire investigation and till
the subm ssion of final charge-sheet against al

t he accused persons, and till the apprehension
and arrest of all the accused persons involved in
t he respective cases, wi thout the express

perm ssion of the learned Gty Sessions Judge
Ahnedabad/ concerned court.

petitioners shall not approach, contact,
i nduce or threaten the witnesses connected wth
the of fence in question.

petitioners shall file an affidavit before
the |earned Sessi ons Judge concer ned, at
Ahrmedabad showing the place of their residence
after their release on bail which would contain
details about full address and tel ephone nunbers,
i f any.

petitioners shall personally remain present

on every 1st working day of the nonth according
to British Calendar before the learned City
Sessi ons Judge, Ahnedabad/concerned court between
2 pmand 5 pmand mark their presence there. The
| earned Sessions Judge shall nmke appropriate
arrangenents for obtaining their signatures on
hi s appear ance.

petitioners shall not |eave GCujarat State
without prior permssion of the learned Cty
Sessi ons Judge, Ahmedabad/concerned court.

petitioners shall not |eave the revenue
district of the place of residence stated by them
in their affidavit w thout the pernission of the
| earned City Sessions Judge, Ahnedabad/concerned
court.

tioners shall deposit their passport, if any,

bef ore the concerned police station before their
rel ease on bail. In case a petitioner does not
hol d any passport, then in that case, he shal
file an affidavit before the learned City
Sessi ons Judge, Ahmedabad/ concer ned court
di scl osi ng such a fact.

| ear ned Gty Sessi ons Judge
Ahrmedabad/ concerned Judge, shall wite Yadi to



the Passport O fice, Ahnedabad wth respect to
t he af oresai d condi tions i nposed upon the

petitioners restricting their novenent and

t hat

he has not been permitted to visit abroad, for

their information and action.

(i) Each petitioner before his release on bail

as

af oresaid, shall deposit a sum of Rs.50,000/(Rs.
Fifty thousand only) before the learned City
Sessi ons Judge, Ahmedabad/concerned court for the
due performance of the aforesaid conditions by
the petitioner/s concerned. The |earned Sessions

Judge will be at liberty to place the said

anount

in FDR in the name of the officer of his Court at

the instance of the petitioner.

(j) I'f any one or nore condition are reported to have
been breached by the petitioner/s the |earned

City Sessions Judge, Ahnedabad/concerned

court

shall be at liberty to i ssue non-bail abl e warrant

agai nst the petitioner/s.

(k) Bail bonds shall be executed before the | earned
Cty Sessions Judge, Ahnedabad/concerned court.

Details of C.R Nos and concerned police Station

are as under:

1. Cr.m 4065/01 C R No.l.19/01 Vej al pur police
station

2. " 4066/01 " |.55/01Satellite"

3. " 4067/01" " I.38/01 Mani nagar "

4, " 4068/01 " 1.33/01 Mani nagar "

5. " 4070/01 " " 1.50/01Vatva "

6. " 4071/01" " 1.20/01Chatlodia"

7. " 4072/01" " 1.67/01Elisbridge"
8. " 4073/01" " 1.64/01Ellisbridge"
9. " 4114/01" 1.37/01 Shahi baug "
10. " 4117/01" | .20/ 01 Vej al pur "
11. " 3225/01" 1.66/01Ellisbridge"
12. " 3227/01" |.73/01 Ellisbridge"
13. "3641/01 " 1.44/01 Mani nagar "
14. "3642/01" 1.71/01Ellisbridge"
15. "3650/01" .32/ 01 Mani nagar "
16. "4407/01" I.12/01Aslali "

etc.

Rul e is made absolute in each matter. D.S. permitted.
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FURTHER ORDER

After pronouncenent of the orders in all these
matters, |earned Public Prosecutor M A D Oza, appearing
for the State has made a submission that the aforesaid
orders releasing the petitioners on bail nay be suspended
for at least three weeks in order to enable the State to
file appropriate proceedi ngs before the higher forum As
against this, |learned Advocate for the petitioners have
strongly objected to it. M Saurin Shah, arguing for the
petitioners has argued that the Court has considered the
pros and cons on nerits and thereafter, the decision has
been recorded and the petitioners have been ordered to be
enlarged on bail. That therefore, if this court now
suspends its order, it would anpbunt to reviewing its
order, which is not technically perm ssible under the
law, since the crimnal |aw does not provide for review
of the order of the Court. M A J Patel, |earned
Advocate, appearing in a simlar matter, has al so
contended that there is no reason for suspending the
order of the Court. It is also his submission that even
if there is discretion in the court for suspension of its
order, it my not be wused in favour of the State. M
Saurin Shah also argued that once t he or der is
pronounced, it need not be stayed. M N S Desai, |earned
Advocate appearing in a simlar natter also argued that
the matter has been di sposed of on nerit and so far as
his client is concerned, he is also sick. That he has
al so prayed for bail on the ground of sickness of the
petitioner and, therefore, the order should not be
st ayed.

As against this, learned Public Prosecutor has

relied upon a decision of this Court in the case of State
of Cujarat . Lalji Popat, reported in 1988 (2) GR
1073. On the basis of the said decision, it has been
cont ended t hat when a court passes an order for
enl argenent of the accused persons on bail and if the
State desires to file appropriate proceedi ngs before the
hi gher forum then, the State can nake a submi ssion for
the suspension of the order and the Court ordering the
rel ease of the accused persons on bail should consider
t he said request of the State for suspending the
operation of the order passed. Therefore, there is a



case law conming fromthis Court that the Court passing
order for enlargenent of the accused on bail can and
should suspend its order in case of necessity M A D Qza
has al so argued on behalf of the State that sone builders
have yet not been apprehended and they have been found
abscondi ng. It has also been argued by himthat sone
pressures are brought on the occupants of the flats for
settlenent of their dispute with a viewto avoid trial
arrest etc. on crimnal side against them It 1is also
contended that other persons have al so been abscondi ng
since last so nany nonths and in that view of the matter,
with a view to avoid any such pressure tactics and with a
view to avoid any further conplication, the prayer is
that the order releasing the petitioners on bail be
suspended at least for three weeks so that during the
said period, the State can nove appropriate forumfor
appropri at

Having regard to the aforesaid submi ssions made

on behalf of the |earned Advocates for the parties and
considering the aforesaid case law, | am of the view that
t hough the petitioners are in jail for about 4 nmonths, it
woul d be just and proper to give some time even to the
State for taking appropriate steps before appropriate
authority. Time is sought for a period of three weeks
praying to suspend the order as aforesaid upto 20.7.2001
Accordingly time is granted upto 12.7.2001. Naturally,
if no order is received fromor passed by the superior
forum the aforesaid order will be operative with effect
from 13.7.2001.

29.6.2001 [D P Buch, J.]
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