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"The relief has to be granted by the Court
according to sound |l egal principles and ex debito
justitiae. The Court has to administer justice
between the parties and cannot convert itself
into an instrument of injustice or an engi ne of
oppression. Wiile exercising the powers, the
Court nmust keep in mnd the well settled
principles of justice and fair play and should
exercise the discretion only if the ends of
justice require it, for justice is not an object
whi ch can be administered in vacuum"

[ Extract : Vai sh Degree College Vs.
Laxm narayan reported in AIR 1976 SC page
888 ]

"Law cannot be interpreted and enforced divorced

from their effect on human beings for whomthe
| aws are nmeant. Undoubtedly, rule of law mnust
prevail but as is often said, rule of |aw nust
run akin to rule of life. And life of lawis not
| ogi ¢ but experience ..' Wiile adm nistering |aw
it is to be tenpered with equity and if the
equi tabl e situation demands after setting right
the legal formulations not to take it to the
| ogi cal end, this Court would be failing in its
duty i f it does not notice equi tabl e
consi derations and nould the final order in
exercise of its extraordinary jurisdiction."

[ Extract : Muni ci pal Board, Pratapgadh
Vs. MS.Chaw a reported in AIR 1982 SC
page 1493 ]

"Article 226 grants an extraordi nary renedy which
is essentially discretionary although founded on
legal inquiry. It is perfectly open for the
Court, exercising this flexible power, to pass
such order as public interest dictates and equity
proj ects;

“Courts of equity may, and frequently do, go nuch
further both to give and wthhold relief in
furtherance of the public interest than they are
accustoned to go where only private interests are
i nvol ved. Accordi ngly, t he granting or
wi thholding of relief nmay properly be dependant
upon consi derations as of public interest."

[ Extract : Shi vshankar Dal MIIl Vs.
State of Hyryana reported in AIR 1980 SC
page 1037 ]



Rul e. M.A D.Oza, learned Public Prosecut or
wai ves service of Rule on behalf of the respondent State.

#. The brief facts of the present petition are as
under : -

According to the petitioner, who has been

arrested in connection wth the FIR being CR No. 40 of
2001 | odged before the Naranpura Police Station under
Section 304, 120 B, 418, 420 of IPC and under Section
3(2)(c)(d), 7(1)(i)(ii) (2) of the @ujarat Owers Flat
Act, 1973. The petitioner is engaged in the business of
construction and is one of the directors of Ms. Somath
Real Estate Private Ltd. which is a conpany duly
regi stered under t he I ndian Conpanies Act, 1956.
According to the petitioner, under the aegis of the said
Conpany, the petitioner constructed several residential
as well as comercial conplexes in the city of Ahnmedabad
inthe last ten years. According to the petitioner, one
of the buil dings Shival aya was constructed by the company
of the petitioner in the year 1994 and one bl ock out of
two blocks collapsed due to the earthquake which hit the
city of Ahmedabad on 26.1.2001 and due to the coll apse of
one bl ock of the said building, one old lady |I|ost her
life. Therefore, one Naresh Chimanlal Oza | odged an FIR
against the petitioner and other Director of t he
petitioner conpany nanely M. Tushar M Patel who is
the son of the petitioner for the offence punishable
under section 304, and 120B of the I P Code. According to
the petitioner, the allegations nade in the FIR are fal se
and false to the knowl edge of the conplainant. According
to the petitioner, without prejudice to their rights and
al so without prejudice to the nerits of the matter, the
petitioner is ready and willing to undertake before this
Court to provide rehabilitation to the famly of the
menbers who have been affected due to the coll apse of the

block of the building and he is ready and willing to
reconstruct the building which has collapsed and to hand
over back to the nenbers free of cost. |In fact, one of

t he bl ocks of Shival aya which has remai ned unaffected by
the earthquake and and in the report of the CEPT, said
buil ding in the Shivalaya Part Il has been placed under
"G', Repairable category which itself shows that the
entire story created in the FIR is bogus and the buil ding
whi ch has collapsed is nothing but an Act of God which is
beyond the control of the petitioner and is not because
of the alleged use of sub standard nmaterial in the
construction of the building. The petitioner is ready
and willing to abide by the terns and conditions that nay
be inposed by this court while releasing himon bail

including wundertaking to this court to rebuild the



col l apsed block and to hand over the same to the nenbers
at free of cost. The petitioner has also pointed out
that the petitioner is ready and willing to pay an anount
of Rs.75,000.00 (Rupees seventy five thousand only) to
the heirs and legal representatives of the deceased
Jayaben Par shott anbhai Joshi who died in the said
i nci dent .

Accor di ng to the petitioner, after he was
arrested, the petitioner immediately filed an application
for grant of bail by filing crimnal msc. application
no. 482 of 2001 before the |earned Additional Sessions
Judge, Court No. 28, Ahnedabad. However, sanme has been
rej ected by the court concerned vide order dated
16.3.2001 and, thereafter, the petitioner has not
approached this court and it was prior to the pre
chargesheet stage. According to the petitioner, after
filing of the chargesheet against the petitioner, the
petitioner once again approached the court of |[earned
sessi ons j udge concerned by filing crimnal msc.
application no. 850 of 2001 which cane to be rejected on
the ground that during the pendency of the investigation
and after filing of the chargesheet, no change of
circunst ances has been pointed out and the filing of the
char gesheet cannot be consi der ed as change of
ci rcunst ance and has, therefore, rejected the said
application on 3.5.2001

Lear ned advocate M. Nanavaty has subnitted that

t he another co accused Tushar M Patel has filed
anticipatory bail application before this court being
crimnal msc. application no. 1861 of 2001 and the sane
has been withdrawn by him on 22nd May, 2001. He has
submtted that the said petitioner Tushar M Patel is the
son of the petitioner herein.

According to the petitioner, he is prepared to

file undertaking before this court. Such draft
undert aki ng has been placed before this CQurt which reads
as under:

"1, Manubhai Vadilal Patel, the petitioner
accused, do file this undertaking as follows :

1. That t he damaged building Shival aya
Apartnent was constructed during nmy Chairnmanship
of the Gopinath Menbers Associ ation under whose
aegi s Shival aya Apartnent was built. The sane
was built under ny supervision and guidance.
That, as regards the danaged buildi ng, | undertake



to reconstruct and restore all the flat owners by
reconstructing the flats at ny own costs.
However, if the flat owner or owners choose and
desire to pay to me any amount by way of
construction cost received fromthe Government
and or any agency by himor them it will be open
to ne to accept the sane, but | will not conpel
in any way to nmke any such construction by
resorting to litigation or in any other manner.
|  further undertake to conplete the construction
by the end of June, 2001 and put the respective
flat owner s in actual possession of their
respective flats. If | fail in any way to
deliver possession of the reconstructed flat to
the respective owner or owners by the end of June
of 2003. | will pay conpensation at the rate of
Rs. 5, 000. 00 per nonth to each of such flat owners
as rent towards the flat. However, if any flat
owner chooses not to have reconstructed flat,
will pay such flat owner the price thereof paid
by him

2.1 further undertake to pay Rs.75000.00 to
the I egal heirs of the deceased
within two nonths of the date of ny being
rel eased fromjail. "

#. Learned advocate M. Nanavaty has prepared draft
undertaking and copy of the said draft undertaki ng has
al so been given to the learned PP Shri A D.Oza. However,
M.A D. Oza, learned PP has verified the statement nmade by
the present petitioner in the draft undertaking.

#. In the present petition, this Court has issued notice
on 10.5.2001 and it was made returnable on 18.5.2001 and
thereafter the matter has been adjourned by this Court
and has been taken up for hearing today. The respondent
State has filed reply against the present petition which
is taken on record.

In this petition, notice has been issued to the

Respondent State by this Court and the respondent - State
has filed reply which is taken on record. It is also
necessary to note one fact that chargesheet has been
submtted against the present petitioner herein The
| ear ned Public Prosecutor M.A D.Oza has vehenently
opposed the bail application filed by the pr esent
petitioner on the ground which has been raised in para
8,9,10 and 11 of the reply to the effect that since it is
a clear case of section 304, 120B, 418, 465, 468 and 469



of the Indian Penal Code as well as for the alleged
breach of the provisions of the GGujarat Flat Oaners
Act, 1973. From the investigation carried out by ne, it
appears that there is a crimnal conspiracy between the
petitioner builder and other officers of either AUDA or
Muni ci pal Corporation in passing plans, giving sanction
and giving go by to the relevant perm ssions and
provisions and thereby giving green signal to t he
petitioner for carrying construction w thout applying the
provi sions necessary and thereby allow ng the nenbers to

stay in the building putting their lives at stake and
therefore looking to all these things, it is a clear case
of crimnal conspi racy and, therefore also, the
petitioner is prime accused of entire episode and
therefore the bail application is not required to be

ent ert ai ned.

The deponent has al so contended that the collapse

of the building was because of sub standard material and
tehreby death of one Jayaben Parshottandas Joshi clearly
attracts the ingredients of sec.304 and 120B and ot her
sections as stated hereinabove as petitioner being a
bui |l der and he was well awe and had sufficient know edge
that if the building is collapsed, the lives of severa

famlies residing in the said building will not be safe
and if the building is collapsed there would be death of
nmenbers who are residing in the apartnment and accidently
t hat has happened because of the collapse of the building
wherein one Jayaben lost her life for no fault on her
part and therefore the ingredients of sec.304 and 120B
are fully attracted and nade out against the petitioner
and, therefore, bail should not be granted in favour of
the petitioner herein. That the sanples of construction
mat eri al have been sent to |laboratory of GERL and report
of the laboratory is still awaited. It has also been
contended that the petitioner is a builder by profession
and he and his son are the main accused in the whole
epi sode and fromthe investigation also it appears that
the amounts towards the flats have al so been coll ected by
the present petitioner and his son and affairs has been
managed by themjointly and, therefore, they are directly
i nvolved in the acts and/or om ssion in the construction
of the flats in question and this is the direct act which
has resulted into deathof one Jayaben and because of
col l apse of the building and,therefore clear case is made
out against the petitioner. It is also contended that
the over head water tank was not constructed as per the
approved plan i.e. as per the plan water tank capacity
was shown 10000 Ltrs. while it was constructed 17000
Ltd. approximately. It is also allegled that because
the construction was not as per the plan sanctionedand



sub standard naterial was used. It is also contended
that even after the earthquake, twopillars on the ground
floor parking were found not proper and, therefore,
addi ti onal supports were required to be given. Al these
flats reveal that construction and the material used was
not wupto the mark and, therefore, even before the
eart hquake, these pillars were found not safe and,
therefore, it has been submittied that the petitioner is
not entitled for being released on bail and, therefore,
t he application should be rejected.

Learned PP M. Orza has also submittied that
considering the charges |evelled agtainst the petitioner
for the offence under section 304 of the IPC the
petitioenr is i nvol ved in a serious of fence
and, therefore, the application is required to be
rejected. He has also submtted that |ooking to the
peculiar facts and circunstances of t he case, t he
petitioner has cone forward to file undertaking before
this court and, therefore, he has requested that the
reasons should not be assigned as according to him it
woul d cone in the way of the prosecution while opposing
t he bail application filed by the other sinilarly
situated buil ders.

#. 1 have considered the avernments mnmade in the
present application and al so considering the statenent of
M. Nanavaty, |earned advocate for the petitioner in
respect of the draft undertaking so also considering the
subm ssions made by both the |earned advocates for the
respective parties without deciding the nerits of the
matter and considering the request of both the I earned
advocates for the parties who requested not to pass
reasoned order and therefore considering the nmatter and
bef ore passing the final order, according to nmy opinion
some observations made by the Apex Court as well as
Division Bench of this Court while dealing wth such
application which are pertinent to quote in rel evance of
the facts and circunstances of this case which are
reproduced as under : -

Recently, the Apex Court in case of GAYA PRASAD
V. PRADEEP SRI VASTAVA reported in (2001) 2 SCC page 604,
par a- 19 observed as under :-

"The time 1is running out for doing something to
solve the problemwhich has already grown into
nonstrous form If acitizenis told that once
you resort to |l egal procedure for realisation of



There

your urgent need you have to wait and wait for 23
to 30 years, what else is it if not to inevitably
encourage and force himto resort to extra-Ilega

nmeasures for realising the required reliefs. A
Republic, governed by rule of |aw, cannot afford
to conpel its citizens to resort to such
extra-| egal neans whi ch are very often

contra-legal means with counterproductive results
on the maintenance of law and order in the
Country."

is recent observation of the Apex Court in

case of MAKAHN LAL BANGAL V. MANAS BHUNIA, reported in
(2001) 2, SCC 652, para-26,

"An

alert Judge actively participating in court

proceedings with a firmgrip on oars enables the
trial smoothly negotiating on shorter routes
avoiding prolixity and expeditiously attaining
the destination of a just decision. The interest
of the counsel for the parties in conducting the
trial in such a way so as to gain success for
their respective clients is understandable but
the obligation of the Presiding Judge to hold the
proceedi ngs so as to achieve the dual objective
search for truth and del i vering justice
expeditiously - cannot be subdued. However ,
sensitive the subject matter of trial may be; the
courtroom is no place of play for passions,
enotions and surcharged ent husiasm"

Recent observation of the Apex Court in case of
GOVERNMENT OF A.P. V. A P. JAISWAL reported in (2001),
1 SCC 748, para-24 which runs as under

"Consi st ency is t he cor ner st one of t he

admi ni stration of justice. It is consistency
which creates confidence in the systemand this
consi stency can never be achieved w t hout respect
for the rule of finality. It is with a view to
achieve consistency in judicial pronouncenents,
the Courts have evolved the rule of precedents,
principle of stare decisis etc. These rules and
principles are based on public policy and if
these are not followed by courts then there will
be chaos in the adnministration of justice."

There is recent observation of the Division Bench
of this Court in case of PEOPLES UNION FOR C.L. VS.
STATE [ Coram : D. M Dhar madhi kari, C. J. ] reported in



2001 (1) G L.R, page 547 observed that;

"A Judge on assuming office during his tenure

sits cut-off from the society as he cannot
continue to be in public Iife, but as he also
cones fromthe society with his own experience of
it, he is better stationed at a distance fromthe
problems of the society to viewthemin a nore
obj ective, detached and dispassionate nmanner,
than those involved in it, and for that reason

he is nore suited to resolve conflicts and
conpeti ng clains of the individual and the
society. [ para 22 ]".

The Apex Court in a decision rendered in case of
JOG NDAR KUVAR VS. STATE OF UP reported in AIR 1994 S.C
page 1349, certain observations are quoted as under :-

"No arrest can be nmade because it is lawful for

the Police Oficer to do so. The existence of
t he power to arrest is one thing. The
justification for the exercise of it is quite
anot her . The police Oficer nust be able to

justify the arrest apart fromhis power to do so.
Arrest and detention in police lock-up of a a
person can cause incalculable harm to the
reputation and self-esteem of a person. No
arrest can be nade in a routine manner on a nere
allegation of commission of an offence made
agai nst a person. It would be prudent for a
Police Ofice in the interest of protection of
t he constitutional rights of a citizen and
perhaps in his own interest that no arrest should
be made wi thout a reasonabl e satisfaction reached
after some investigation as to the genuineness
and bona fides of a conplaint and a reasonable
belief both as to the person's conplicity and
even so as to the need to effect arrest. Denying
a person of his liberty is a serious matter. The
recommendations of the Police Conmission nerely
reflect the constitutional concomitants of the
f undanent al right to personal |iberty and
freedom A person is not liable to arrest nerely
on the suspicion of complicity in an offence.
There must be sone reasonable justification in
the opinion of the Oficer effecting the arrest
that such arrest is necessary and justified.
Except in heinous offences, an arrest nust be
avoided if a police officer issues notice to
person to attend the Station House and not to



(1) An

(2) The

(3) An

It

23.

(i)

| eave station wi thout pernission would do. The,
there is the right to have some one inforned
That right of the arrested person, upon request,
to have soneone informed and to consult privately
with a | awyer was recognised by Section 56(1) of
the Police and Crimnal Evidence Act, 1984, in
Engl and. These rights are inherent in Arts. 21
and 22 (1) of the Constitution and require to be
recogni sed and scrupul ously protected. For
ef fective enf or cenent of t hese fundanent al
rights, the Supreme Court issued the follow ng
requi renents

arrested person being held in custody is
entitled, if he so request to have one friend
relative or other person who is known to him or
likely to take an interest in his welfare told as
far as is practicable that he has been arrested
and where is being detained.

police officer shall inform the arrested
person when he is brought to the police station
of this right.

entry shall be required to be nade in the
Diary as to who was inforned of the arrest.
These protections from power nmust be held to flow
fromArts. 21 and 22(1) and enforced strictly.

shall be the duty of the Magistrate, before

In

whom the arrested person is produced, to satisfy
hi nsel f t hat t hese requi renents have been

conplied with. The above requirenents shall be
followed in all cases of arrest till lega
provisions are nmamde in this behalf. These
requirenents shall be in addition to the rights

of the arrested persons found in the various
Police Manual s. "

India, Third Report of the Nationa
Pol i ce Commi ssion at Pg-32 al so suggested

An arrest during the investigation of a
cogni zable case may be considered justified in
one or other of the follow ng circunstances :-

The case involves a grave offence Iike

mur der, dacoity, robbery , rape etc. , and it is
necessary to arrest the accused and bring his
noverments under restraint to infuse confidence
anong the terror stricken victins.



(ii) The accused is Ilikely to abscond and
evade the process of |aw

(iii) The accused is given to violent behavior
and is likely to commt further offences unless
his movenents are brought under restraint.

(iv) The accused is a habitual offender and
unless kept in custody he is likely to commt
simlar offences again

It would be desirabl e to i nsi st t hr ough
departmental instructions that a police officer
maki ng an arrest should also record in the case
diary the reasons for making the arrest, thereby
clarifying his conformty to t he speci fied
guidelines ... "

The Apex Court in case of GURCHARAN SI NGH V.
STATE [ DELH ADMN. ] reported in AIR 1978 page 179 has
in para-22 observed as under :-

"In other non-bailable cases the court wll
exercise its judicial discretion in favour of

granting bail subject to sub sec (3) of Section
437, .P.C. , if it deens necessary to act
under it. Unl ess exceptional circunstances are

brought to the notice of the Court which my
def eat proper investigation and a fair trial, the

court wll not decline to grant bail to a person
who is not accused of an of fence punishable wth
death or inprisonnent for life. It is also clear

that when an accused is brought before the Court
of a Magistrate with the allegation against him
of an of f ence puni shabl e with death or
i mprisonment for life, he has ordinarily no
option in the matter but to refuse bail subject,
however, to the first proviso to Section 437 (1)
Cr.P.C and in a case where the Magistrate
entertains a reasonable belief on the materials
that the accused has not been guilty of such an
of fence. This will, however, be an extraordinary
occasion since there will be some mterials at
the stage of initial arrest, for the accusation
or for strong suspicion of comission by the
person of such an offence.”

The Apex Court in case of STATE VS. CAPTAIN
JAGI T SINGH reported in AIR 1962 SC 253 (Supra) has nade
observed as under : -



"It (the Hi gh Court) should then have taken into
account the various considerations, such as,
nature and seriousness of the offence, t he
character of the evidence, circunstances which
are peculiar to the accused, a reasonabl e
possibility of the presence of the accused not
bei ng secured at t he trial, reasonabl e
apprehension of the wtnesses being tanpered
with, the larger interests of the public or the
State, and simlar other considerations, which
ari se when a court is asked for bail in a non
bai | abl e of f ence. It is true that under Section
498 of the Code of Criminal Procedure, the powers
of the High Court in the matter of granting bai
are very wde; even so where the offence is non
bai | abl e, various considerations such as those
i ndi cated above have to be taken into account
before bail is granted in a non bai | abl e
of fence", we are of the opinion that the above
observations wequally apply to a case under
Section 439 of the new Code and the |egal
position is not different under the new Code."

#. After considering the above observations as well as
t he avernents nade in t he application and
affidavit-inreply and considering the draft undertaking
which has been suggested by the | ear ned advocat e

M. Nanavaty, it is a duty of the Court to see and protect
the interest of the person who have becone victimin such
grave incident and simultaneously also to consider the
fate of the persons who are behind the bar because of
this incident. It is also necessary to keep in nmnd the
fact that now t he chargesheet has been submitted by the
I nvestigating Oficer.

#.1 have considered the objections raised by the
| earned Public Prosecutor against the present petition
The main contention of Learned P.P. is on nmerits and

second objection that investigation is pending in a
cruci al stage. The third objection that F.S.L. Report
is awaited and prina facie looking to prelimnary report
of FSL, the material which has been used by the buil der
is of poor quality and no standard material used by the
buil der and construction is not in accordance with Rul es
and Bye-laws of the Muinicipal Corporation. Looking to
the objections of Learned P.P. this Court can exani ne
the nerits of the case and to pass appropriate order, but
the real worry is that, it will come in way of the State
CGovernment in respect of pending other simlar matters,



which are nore than 70 in nunbers pending before this
Court before the concerned Sessions Courts. This Court
has passed sinilar order after considering the sinilar
undertaking in Cri m nal M sc. Application Nos.
1677/ 2001 or der dat ed 18- 4- 2001, Crim nal M sc.
Application No.2158 / 2001 order dated 24-4-2001 and
Criminal Msc. Application No. 3068 / 2001 order dated
30- 4- 2001. In all these matters learned PP M. A D. Oza
had appeared and after considering his submission, this
Court has passed order after taking into account, the
undertaking which has been given by the concer ned
petitioner in each each of the petition. 1t is also
necessary to note that in simlar natter of the Builders,
Crim Msc. Application No. 1238 / 2001 order dated
1-5-2001, this Court [ Coram: C. K Buch, J.] has passed
simlar order considering the simlar type of undertaking
wherein also | earned PP M. A D. Oza has appeared. 1In such
situation though, there is an objection of Learned Public
Prosecutor, if other petitioner come forward before this
Court and prepare to file same undertaki ng as consi dered
by this Court in earlier petitions, then in such
circunmstances, this Court differ the decision on the
ground that consistency is the corner stone of the
Admi ni stration of Justice. It is consistency which
creates confidence in the systemand this consistency can
never be achieved wthout respect for the rule of

finality. It is awith a viewto achieve consistency in
judicial pronouncenent, the Courts have evolved the rule
of precedents. Principle of stair decisis etc. These

rul es and principles are based on public policy and if
these are not followed by Court then there will be CHACS
in the administrations of justice. It is also necessary
to note that it is well established principle that while
exam ning the bail application, the Court normally avoid
t he reason, ei t her in granting or refusing Bai
Application. That recently in the case of KANTI BHADRA SHAH
AND ANOTHER Vs. STATE OF WEST BENGAL, reported in 2001
[1] SCC page 722, the follow ng observation of Apex Court
in para-12 is reproduced as under :-

"12. If there is no legal requirement that the

trial court should wite an order show ng the
reasons for framng a charge, why should the
al ready burdened trial courts be further burdened
with such an extra work. The tine has reached to
adopt all possible nmeasures to expedite the court
procedures and to chal k out neasures to avert al

r oadbl ocks causi ng avoi dabl e del ays. If a
Magi strate is to wite detailed orders at
di fferent stages nerely because the counsel would



address argunents at all stages, the snail-paced
progress of proceedings in trial courts would

further be slowed down. We are coming across
interlocutory orders of Magistrates and Sessions
Judges running into several pages. W can

appreciate if such a detailed order has been
passed for culmnating the proceedings before
them But it 1is quite unnecessary to wite
detailed orders at other stages, such as issuing
process, remanding the accused to cust ody,
fram ng of charges, passing over to nest stages
inthe trial. It is a salutary guideline that
when orders rejecting or granting bail are
passed, the Court should avoid expressing one way
or the other on contentious issues, except in
cases such as those falling within Section 37 of
the Narcotic Drugs and Psychotropic Substances
Act, 1985."

Theref ore, considering the above observati on nade

by Apex Court and considering to have consistence
approach in simlar matters, though there is an objection
of learned public prosecutor M.A D.Oza on nerits, but |
am not passing a reasoned order on nerits on the ground
that it will definitely cone in a way of the State

Government in pending such bail applications either
before this Court or before Courts filed by the Builders
and other connected persons. Earlier in all simlar
matters, | have not passed reasoned order and therefore,

in present case also | amnot passing the reasoned order
in view of the above special facts and circunstances.
However, it is necessary to note that now investigation
is over and chargesheet is submtted in the Court by
concerned lnvestigating Oficer in the present case.

Recently, the Apex Court has consi dered the bai
application and certain principles has been enunerated by
the Apex Court in the case of PRAHALAD SINGH BHATTI Vs
N.C.T., Delhi and another, reported in 2001 AIR S.C W
page 1263. The relevant observations on para-8 are
guot ed as under : -

"The jurisdiction to grant bail has to be

exerci sed on the basis of well settled principles
having regard to the circunstances of each case
and not in an arbitrary manner. \While granting
the bail, the Court has to keep in nind the
nature of accusations, the nature of evidence in
support thereof, the severity of the punishnent
which conviction wll entail, the character

behavi or nmeans and and standing of the accused,



circunstances which are peculiar to the accused,
reasonabl e possibility of securing the presence
of t he accused at the trial, reasonable
apprehension of the wtnesses being tanpered
with, the larger interest of the public or State
and simlar other consideration. It has also to
be kept in mind that for the purpose of granting
the bail the Legislature has used kept in mnd
that for the purpose of granting the bail the
Legi slature has wused the wor ds "reasonabl e
grounds for believing" instead of "the evidence"
whi ch neans the Court dealing with the grant of
bail can only satisfy it as to whether there is a
genui ne case against the accused and that the
prosecution will be able to produce prinma facie
evidence in support of the charge. It is not
expected, at this stage, to have the evidence
establishing the guilt of the accused beyond
reasonabl e doubt."

In Iight of the above observations nmade by the

Apex Court, it is necessary to note that if the accused
rel eased by the Court and his presence in the society
adversely affect or having adverse inpact in the mnd of
society, then nornally bails cannot be granted, but in a
converse situation if Accused released by the Court and

his presence will helpful to the victimof the society,
then Court may consider is a relevant factor for granting
the bail in favour of accused.

In the present case, if the Builder remains in

jail, it will not helpful in any manner to the nenbers of
housi ng society, whose flat/s are <collapsed and their
famly menbers are died in such incident. But when

Buil der cone forward with a bonafide wundertaking and
agreed to reconstruct the total flats collapsed in the
incident at his own cost without taking a single penny
from the concer ned menber/s and prepared to pay
Rs. 75,000/ - to each person who died in incident and other
benefited ternms, then in such circunstances according to

nmy opinion, the presence of the petitioner will not
adversely affect or having any adverse inpact on the
soci ety. Thi s is al so one of t he i mport ant

consi derati ons while examning the bail application

#. After considering the aforesaid statenment made by the
| earned advocate M. Nanavaty appearing for the petitioner
to the effect that the petitioner will file necessary
undertaki ng which has been suggested as above and
consi dering the subm ssions of both the | earned advocates



and further considering the fact that as per the
statenment nmade at t he Bar by | ear ned advocat e
M. Nanavaty, that necessary undertaking will be filed by
the petitioner before this Court within 10 days from the
date of release and considering the peculiar facts and
ci rcunmst ances energing of this case so also taking into
consi derati on observati ons made by the Hon' bl e Apex Court
and the Division Bench of this Court, follow ng order is
passed.

The parties do not press for reasoned order

Consi deri ng the submissions made on behalf of the
parties, and having regard to the circunstances and facts
of the case, the application is allowed and he is ordered
to be released on bail in connection with Crine Register
No. |- 40 / 2001 registered at Naranpura Police Station
for the offence charged against himin this application
on executing bond of Rs.25,000/- each (Rupees Twenty Five
Thousand only) with one surety of the like anpbunt to the
satisfaction of the lower Court and subject to the
condi tions that he shall,

a) not take undue advantage of his liberty or abuse
his liberty;

b) not to try to tamper or pressurize the
prosecution wtnesses or conplainant in any

manner ;

c) maintain |aw and order and shoul d co-operate the
i nvestigating officers;

d) not act in a manner injurious to the interest of
t he prosecuti on;

e) mark their presence before the said Police

Station on every Sunday between 9.00 a.m to
2.00 p.m for a period of three nonths fromthe
dat e of rel ease and t hereafter pr esent
petitioner, shall mark his presence before the
aforesaid police station once in a nont h
preferably on 1st Sunday of each nonth till the

trial is over.

f) furnish the address of his residence tothe 1.0
and also to the Court at the time of execution of
the bond and shall not change the residence

wi t hout prior permssion of this Court;

g) surrender his Passport, if any, to the |ower
court within a week;



h) it is directed to the petitioner to co-operate
with the investigation and to remain personally
present as and when required by the Investigating
Oficer.

3. If breach of any of the above conditions is
conmitted, the Sessions Judge concerned will be free to
i ssue warrant or take appropriate action in the matter.

4. Bail before the Iower Court having jurisdiction
totry the case. It would be opened to the trial court
concerned to give tine to furnish t he sol vency
certificate if prayed for

#. In view of statement made by the |earned Advocate
M . Nanavaty on behalf of the petitioner, necessary
undert aki ng which is annexed to this order, 1is directed

to be filed before this Court within 10 days fromthe
date of the release of the petitioner w thout fail

##. It is further directed to the petitioners to supply
xerox copy of the affirmed undertaking to the office of
the Public Prosecutor, concerned trial court and to the
concerned investigating officer

#it. It is also made it <clear that the anmount of
Rs. 75,000/- in respect of wvictim who died in t he
i nci dent, shall not cone in the way for claimng

conpensation in accordance with | aw.

##. It is further directed to the petitioners that in
pursuance of the statement nade before this court,
necessary undertaking as referred to in this order is
required to be filed before this Court by the petitioner
within 10 days fromthe date of release and the such
undertaking is required to be strictly conplied with by
the petitioner without fail, otherwise in the event of
non conpliance of any such termof the said undertakings,
the respondent State as well as the concerned nmenbers of
Shival aya a building in question in the present order and
I egal heirs of victim are entitled to file necessary
application before this Court for cancellation of order
granting bail in favour of the petitioner

##. It is open for the parties including the concerned
nmenbers of the said ~Shivalaya Apartnents' and |ega
heirs of the victimin case of any difficulty in respect
of any such terns as incorporated in the undertaking will
be at Iiberty to apply before this Court by way of
necessary application



##. This order is passed by this Court considering the
peculiar facts and circunstances of the case as well as
considering the wundertaking of the petitioner and
undertaking to make the paynent to the victim therefore
this order may not be cited as precedent for other
simlar cases.

##. However, it is made it clear that undertaking that
may be filed by the petitioner before this Court pursuant
to the order passed by this Court, will not come in the
way in any manner while facing and / or defending the
proceedings arising fromC R No. | - 40 / 2001 of
Nar anpura Police Station. It is also made it clear that
the present undertaking which wll be filed by the
present petitioner only in connection wth relief of
grant of bail in favour of the petitioner and therefore
such undertaking will not amounts to an adni ssion of the
petitioner in respect of crimnal liability which will be
obviously required to be faced by the petitioner in
respect of the offence registered agai nst himpursuant to

C.R No. I - 40 [/ 2001 - of the concerned Police
Station.
##. Before parting with the present order, according to

nmy opinion, the humanitarian stand and approach taken by
the petitioner is in real sense satisfying the genuine
rehabilitation of the nenmbers and victim affected on
account of earthquake and have beconme victimof this
unpr ecedent ed eart hquake.

Rule is nmade absolute accordingly. Direct

service is permtted today.

Date : 22.5.2001. [H K. Rathod, J.]

Vyas

IN THE H GH COURT OF GUJARAT AT AHVEDABAD

CRIM NAL M SC. APPLI CATI ON No 3175 of 2001

KAUSHI K KUMUDCHANDRA KAPADI A

Ver sus



UN

1. That

DERTAKI NG:

Manubhai Vadilal Patel, the petitioner
accused, do file this undertaking as follows :

t he damaged building Shival aya
Apartnent was constructed during my Chairnmanship
of the Gopinath Menbers Associ ation under whose

aegi s Shival aya Apartnent was built. The sane
was built under ny supervision and guidance.
That, as regards the danaged buildi ng, | undertake

to reconstruct and restore all the flat owners by
reconstructing the flats at ny own costs.
However, if the flat owner or owners choose and
desire to pay to ne any amount by way of
construction cost received fromthe Government
and or any agency by himor them it will be open
to ne to accept the sane, but I will not conpel
in any way to nake any such construction by
resorting to litigation or in any other manner

|  further undertake to conplete the construction
by the end of June, 2001 and put the respective
flat owner s in actual possession of their
respective flats. If 1 fail in any way to
deliver possession of the reconstructed flat to
the respective owner or owners by the end of June
of 2003. | will pay conpensation at the rate of
Rs. 5,000.00 per month to each of such flat owners
as rent towards the flat. However, if any flat
owner chooses not to have reconstructed flat,
will pay such flat owner the price thereof paid
by him

2.1 further undertake to pay Rs.75000.00 to

3. What

the I egal heirs of the deceased
within two nonths of the date of my being

rel eased fromjail

is stated herein above is true and
correct.

Ahnedabad

Dat e
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