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M.S. K Patel, learned APP on behalf of the respondent



St at e.

"The relief has to be granted by the Court
according to sound | egal principles and ex debito
justitiae. The Court has to adnminister justice
between the parties and cannot convert itself
into an instrunment of injustice or an engine of
oppr essi on. VWiile exercising the powers, the
Court nust keep in nmnd the wel | settl ed
principles of justice and fair play and should
exercise the discretion only if the ends of
justice require it, for justice is not an object
whi ch can be admi nistered in vacuum "

[ Extract : Vai sh Degree College Vs.
Laxm narayan reported in AIR 1976 SC page
888 |

"Law cannot be interpreted and enforced divorced
fromtheir effect on human beings for whom the
| aws are neant. Undoubt edly, rule of |aw nust
prevail but as is often said, rule of Ilaw nmnust
run akin to rule of Iife. And life of lawis not
logic but experience ..' Wile admnistering | aw
it isto be tenpered with equity and if the
equitable situation demands after setting right
the legal formulations not to take it to the
logical end, this Court would be failing inits
duty i f it does not notice equi tabl e
considerations and nmould the final order in
exercise of its extraordinary jurisdiction."

[ Extract : Muni ci pal Board, Pratapgadh
Vs. MS.Chaw a reported in AIR 1982 SC
page 1493 ]

"Article 226 grants an extraordi nary remedy which
is essentially discretionary although founded on
legal inquiry. It is perfectly open for the
Court, exercising this flexible power, to pass
such order as public interest dictates and equity
proj ects;

“Courts of equity may, and frequently do, go much
further both to give and wthhold relief in
furtherance of the public interest than they are
accustoned to go where only private interests are
i nvol ved. Accordi ngly, t he granting or
wi thholding of relief may properly be dependant
upon consi derations as of public interest."

[ Extract : Shivshankar Dal MIIl Vs.
State of Hyryana reported in AIR 1980 SC
page 1037 ]



Rul e. M.A D.Oza, learned Public Pr osecut or
wai ves service of Rule on behalf of the respondent State.

#. The brief facts of the present petition are as
under : -

The police | nspect or Shri R L. Chavda  of
Navrangpura Police Station, Ahnedabad City has filed a
FIR being CRNo.l-76 / 2001 of Navrangpura Police
Station on 16th February, 2001 at 8.15 P.M agai nst the
present petitioner and three other unnamed persons for
of fence punishable under Section 304 read with Section
120 (B)(i), 418 and 420 of |[IPC and under Section
3(2)(c)(i) and Section 7(1)(i)(ii) (2) read with Section
42 of the Cujarat Omership Act. The allegations in the
FIR in short are that the petitioners in conspiracy with
three other unnanmed persons was responsible as "Builder'
for defective construction of a building viz. ~SETU
APARTMENTS' whi ch was made contrary to the rules and
regul ati ons under the Ownership Act by using sub standard
materials knowingly and wlfully that the construction
was likely to collapse resulting in danege to Ilife and
property on the fateful day viz. 26th January, 2001 and
because of unprecedented earthquake of very hi gh
intensity and | ong duration, a portion of "~ Setu
Apartnents' got partially damaged resulting in t he
partial collapse of about four flats one over the other
and the falling debris caused the death of one person
naned Deval who at the relevant tine was a guest in the
flat owned and occupi ed by one Madhukar Shankarlal, Flat
No. 202. That on com ng to know about the filing of the
FIR, the petitioner voluntarily surrendered hinself on
9th February, 2001 to the police at Navrangpura Police
Station and after one renand, the applicant is in
judicial custody since then

The present petitioner has filed application

being Criminal M sc. Application No.599 of 2001 in the
City Sessions Court at Ahnedabad for releasing him on
bail and the said application has been rejected by Court
No. 20 by judgnent and order dated 30th March, 2001 and
hence the order passed by the Additional Sessions Judge,
Ahmedabad dated 30th March, 2001 is wunder challenge in
the present petition by the petitioner under Section 439
of &rPC 1973 on the ground that the petitioner is
conpletely innocent and he is not the builder but in his
capacity as Chairman of non trading association nanely
Bijal Association got constructed through the qualified
peopl e after plans etc. were prepared by technical civil
engi neer personnel and approved by the officers of the



Ahmedabad Muni ci pal Corporation

The petitioner in the present petition has

submtted that in fact he had absolutely no connection
with the building or even nanagenent in question and even
before the FIRwas filed against him he hinmself out of
humani tari an consi derations undertook urgent repairs of

the pillars etc. strengthened them by additiona
construction for which he has spent about Rs.2.25 |acs
for which he has got bills and accounts. It is also
submitted that out of sixteen blocks, in twelve flats

occupants have started residence after the repairs and
they reside in their respective flats even t oday.
Mor eover, present petitioner also took upon hinmself a
conpl ete reconstruction of the four damaged flats for
which negotiation were going on between the petitioner
and the flat owners before his surrendered to custody.
According to the petitioner, even a draft contract to
that effect was prepared. According to the petitioner
he is prepared even today to reconstruct the danaged
portion of the building at his owmn expense and restore
the damaged flats to a condition in which the affected
flat owners can occupy and stay in their flats wth
conpl ete guarantee of safety and security. It is also
submitted that the petitioner is prepared to carry out
and abide by any conditions that may be inposed by this
Court.

#. Learned Advocate M.R MVin appearing on behal f of
the petitioner has subnmitted that present petitioner Shri
NARENDRA  SHANKARBHAI PATEL is pr epar ed to file
undertaking before this Court to the effect that danaged
building “Setu Apartnents' was constructed during ny
Chairmanship of the Bijal Association under whose aegis,
Setu Apartnment was built. The sane was built under ny
Supervi sion and gui dance. That as regards the damaged
buil ding, the petitioner undertake to reconstruct and
restore all the four flats by undertaking constructing
nyself at ny entire cost. However, if the flat owner or
owners choose and desire to pay tome any anmount by way of
contribution as may be received fromthe Governnent aid
or any agency by himor them it wll be open to ne
accept the sane but | will not conpel in any way any of
themto nmake any such contribution by resorting to
litigation or in any other manner | further undertake to
conpl ete the construction by the end of February, 2002
and put the respective flat owners in actual possession
of their respective flats. If | fail in any way to
del i ver possessi on of reconstructed flats to the
respecti ve owner or owners by the end of February, 2002

I will pay rent conpensation at the rate of Rs.5000/- per



nonth to each of such flat owner. |[|f however any fl at
owner chooses not to have reconstructed flat, | will pay
himthe price thereof paid by him M. Vin, |earned
advocat e appearing on behalf of the petitioner has also
further submitted that the petitioner is ready to pay
Rs. 75,000/ - to the legal heirs of the deceased Deval Ajit
Dattatreya within three nonths of the date of rel ease of
the petitioner fromjail

#. Learned advocate M.Vin has prepared draft
undert aki ng and copy of the said draft undertaking has
al so been given to the learned PP Shri A. D. Oza. However,
M.A D Oza, learned PP has verified the statement nade by
the present petitioner in the draft wundertaking and
according to him the present petitioner has taken
sufficient care of interest of the nenbers as well as the
person who died in such incident.

#. In the present petition, this Court has issued notice
on 26th April, 2001 nade it returnable on 27th April
2001 and thereafter the matter has been adjourned by this
Court on 30-4-2001, the respondent State has filed reply
agai nst the present petition which is taken on record.

#. 1 have considered the averments nade in the
present application and al so considering the statenent of
M.R M Vin, | earned advocate for the petitioner in
respect of the draft undertaking so also considering the
subm ssions made by both the |earned advocates for the
respective parties without deciding the nerits of the
matter and considering the request of both the | earned
advocates for the parties who requested not to pass
reasoned order and therefore considering the natter and
bef ore passing the final order, according to my opinion
sonme observations nmade by the Apex Court as well as
Di vision Bench of this Court while dealing wth such
application which are pertinent to quote in rel evance of
the facts and circumstances of this case which are
reproduced as under :-

Recently, the Apex Court in case of GAYA PRASAD
V. PRADEEP SRI VASTAVA reported in (2001) 2 SCC page 604,
para- 19 observed as under :-

"The tinme is running out for doing sonething to
sol ve the problemwhich has already grown into
nonstrous form If a citizen is told that once
you resort to legal procedure for realisation of
your urgent need you have to wait and wait for 23



Ther e

to 30 years, what else is it if not to inevitably
encourage and force himto resort to extra-Ilega

neasures for realising the required reliefs. A
Republic, governed by rule of |aw, cannot afford
to conpel its citizens to resort to such
extra-| egal nmeans whi ch are very often

contra-legal nmeans with counterproductive results
on the mintenance of Jlaw and order in the
Country."

is recent observation of the Apex Court in

case of MAKAHN LAL BANGAL V. NMANAS BHUNIA, reported in
(2001) 2, SCC 652, para- 26,

"An

alert Judge actively participating in court

proceedings with a firmgrip on oars enables the
trial smoothly negotiating on shorter routes
avoiding prolixity and expeditiously attaining
the destination of a just decision. The interest
of the counsel for the parties in conducting the
trial in such a way so as to gain success for
their respective clients is understandable but
the obligation of the Presiding Judge to hold the
proceedi ngs so as to achieve the dual objective
search for truth and del i vering justice
expeditiously - cannot be subdued. However ,
sensitive the subject matter of trial may be; the
courtroom is no place of play for passions,
enoti ons and surcharged ent husi asm"

Recent observation of the Apex Court in case of
GOVERNMENT OF A.P. V. A P. JAISWAL reported in (2001),
1 SCC 748, para-24 which runs as under

"Consi st ency is t he cor ner st one of t he

adm ni stration of justice. It is consistency
which creates confidence in the systemand this
consi stency can never be achieved w t hout respect
for the rule of finality. It is with a view to
achieve consistency in judicial pronouncenents,
the Courts have evolved the rule of precedents,
principle of stare decisis etc. These rules and
principles are based on public policy and if
these are not followed by courts then there will
be chaos in the admi nistration of justice."

There is recent observation of the Division Bench

of this Court in case of PEOPLES UNION FOR C. L. VS.
STATE [ Coram : D. M Dhar madhi kari, C.J. ] reported in
2001 (1) GL.R, page 547 observed that;



"A Judge on assuming office during his tenure

sits cut-off from the society as he cannot
continue to be in public life, but as he also
cones fromthe society with his own experience of
it, he is better stationed at a distance fromthe
problens of the society to viewthemin a nore
objective, detached and dispassionate manner

than those involved init, and for that reason

he is nmore suited to resolve conflicts and
conpeti ng clainse of the individual and the
society. [ para 22 ]".

The Apex Court in a decision rendered in case of
JOG NDAR KUVAR VS. STATE OF UP reported in AIR 1994 S. C
page 1349, certain observations are quoted as under :-

"No arrest can be made because it is lawful for
the Police Oficer to do so. The existence of
the power to arrest is one t hi ng. The
justification for the exercise of it is quite
another. The police Oficer nust be able to
justify the arrest apart fromhis power to do so.
Arrest and detention in police |ock-up of a a
person can cause incalculable harm to t he
reputation and self-esteem of a person. No
arrest can be made in a routine manner on a nmere
allegation of commission of an offence nmade
against a person. It wuld be prudent for a
Police Ofice in the interest of protection of
the constitutional rights of a citizen and
perhaps in his own interest that no arrest should
be made without a reasonable satisfaction reached
after sone investigation as to the genui neness
and bona fides of a conplaint and a reasonable
belief both as to the person's complicity and
even so as to the need to effect arrest. Denying
a person of his liberty is a serious matter. The
recommendati ons of the Police Commrission nerely
reflect the constitutional conconmtants of the
fundamental right to per sonal liberty and
freedom A person is not liable to arrest nerely
on the suspicion of conmplicity in an offence.
There nust be sone reasonable justification in
the opinion of the Oficer effecting the arrest
that such arrest is necessary and justified.
Except in heinous offences, an arrest nust be
avoided if a police officer issues notice to
person to attend the Station House and not to
| eave station w thout permssion would do. The,
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(i)

there is the right to have sone one inforned.
That right of the arrested person, upon request,
to have soneone informed and to consult privately
with a |awer was recogni sed by Section 56(1) of
the Police and Crimnal Evidence Act, 1984, in
Engl and. These rights are inherent in Arts. 21
and 22 (1) of the Constitution and require to be
recogni sed and scrupul ously pr ot ect ed. For
effective enforcenent of these fundanental
rights, the Supreme Court issued the follow ng
requirenents

arrested person being held in custody is
entitled, if he so request to have one friend
relative or other person who is known to him or
likely to take an interest in his welfare told as
far as is practicable that he has been arrested
and where is being detained.

police officer shall inform the arrested
person when he is brought to the police station
of this right.

entry shall be required to be made in the
Diary as to who was inforned of the arrest.
These protections from power nmust be held to flow
fromArts. 21 and 22(1) and enforced strictly.

shall be the duty of the Magistrate, before

In

whom the arrested person is produced, to satisfy
hi nsel f t hat t hese requi renents have been

conplied with. The above requirenents shall be
followed in all cases of arrest till lega
provisions are made in this behalf. These
requirenents shall be in addition to the rights

of the arrested persons found in the various
Pol i ce Manuals."

India, Third Report of the Nationa
Pol i ce Comm ssion at Pg-32 al so suggested

An arrest during the investigation of a
cogni zable case mmy be considered justified in
one or other of the follow ng circunmstances : -

The case involves a grave offence Iike

nmurder, dacoity, robbery , rape etc. , and it is
necessary to arrest the accused and bring his
novenents under restraint to infuse confidence
anong the terror stricken victinmns.



(ii) The accused is Ilikely to abscond and
evade the process of |aw

(iii) The accused is given to violent behavior
and is likely to commit further offences unless
his movenents are brought under restraint.

(iv) The accused is a habitual offender and
unl ess kept in custody he is likely to commt
simlar offences again.

It woul d be desirabl e to insist through
departnmental instructions that a police officer
making an arrest should also record in the case
diary the reasons for naking the arrest, thereby
clarifying hi s conformty to the specified
guidelines ... "

The Apex Court in case of GURCHARAN SI NGH V.
STATE [ DELH ADMN. ] reported in AIR 1978 page 179 has
i n para-22 observed as under :-

“In other non-bailable cases the court wll
exercise its judicial discretion in favour of
granting bail subject to sub sec (3) of Section
437, O .P.C. , if it deenms necessary to act
under it. Unless exceptional circunstances are
brought to the notice of the Court which may
def eat proper investigation and a fair trial, the

court will not decline to grant bail to a person
who is not accused of an offence punishable with
death or inprisonnent for life. 1t is also clear

t hat when an accused is brought before the Court
of a Magistrate with the allegation against him
of an of fence puni shabl e with deat h or
i mprisonment for life, he has ordinarily no
option in the matter but to refuse bail subject,
however, to the first proviso to Section 437 (1)
C.P.C. and in a case where the Magistrate
entertains a reasonable belief on the materials
that the accused has not been guilty of such an
of fence. This will, however, be an extraordinary
occasion since there wll be sone materials at
the stage of initial arrest, for the accusation
or for strong suspicion of conmm ssion by the
person of such an offence."

The Apex Court 1in case of STATE VS. CAPTAIN
JAGII T SINGH reported in AIR 1962 SC 253 (Supra) has nade
observed as under :-



It (the H gh Court) should then have taken into
account the various considerations, such as,
nature and seriousness of the offence, t he
character of the evidence, circunmstances which
are peculiar to the accused, a reasonabl e
possibility of the presence of the accused not
bei ng secured at t he trial, reasonabl e
apprehension of the wtnesses being tanpered
with, the larger interests of the public or the
State, and sinmlar other considerations, which
arise when a court is asked for bail in a non
bai | abl e of f ence. It is true that under Section
498 of the Code of Crininal Procedure, the powers
of the H gh Court in the matter of granting bai
are very w de; even so where the offence is non
bai | abl e, various considerations such as those
i ndicated above have to be taken into account
before bail is granted in a non bai | abl e
of fence", we are of the opinion that the above
observations equally apply to a case under
Section 439 of the new Code and the |egal
position is not different under the new Code."

#. After considering the above observations as well as
the averments nade in the application and considering the
draft undertaki ng which has been suggested by the |earned
advocate M.Vin, it is a duty of the Court to see and
protect the interest of the person who have becone victim
in such grave incident and simultaneously also to
consider the fate of the persons who are behind the bar
because of this incident.

#. After considering the aforesaid statenment made by the
| earned advocate M. R M Vin appearing for the petitioner
to the effect that the petitioner will file necessary
undertaking which has been suggested as above and
consi dering the subm ssions of both the | earned advocates
and further considering the fact that as per the
statement nmade at the Bar by |earned advocate M.Vin,
t hat necessary undert aki ng will be filed by the
petitioner before this Court within 10 days fromthe date
of release and considering the peculiar facts and
circunmstances energing of this case so also taking into
consi derati on observati ons made by the Hon' bl e Apex Court
and the Division Bench of this Court, following order is
passed.

The parties do not press for reasoned order
Consi deri ng the submissions made on behalf of the
parties, and having regard to the circunstances and facts



of the case, the application is allowed and he is ordered
to be released on bail in connection with Crine Register
No. - 76 [/ 2001 registered at Navrangpura Police
Station for the offence charged against him in this
application on executing bond of Rs.25,000/- each (Rupees
Twenty Five Thousand only) with one surety of the |ike
amount to the satisfaction of the | ower Court and subject
to the conditions that he shall

a) not take undue advantage of his liberty or abuse
his liberty;

b) not to try to t anper or pressurize t he
prosecution wi tnesses or conmplainant in any

manner ;

c) maintain | aw and order and shoul d co-operate the
i nvestigating officers;

d) not act in a manner injurious to the interest of
t he prosecuti on;

e) mark their presence before Navrangpura Police

Station on every Sunday between 9.00 a.m to
2.00 p.m till filing of the chargesheet and
after filing of the <chargesheet against the
pr esent petitioner, shall mark his presence

before the aforesaid police station once in a
nonth preferably on 1st Sunday of each nonth till
the trial is over.

f) furnish the address of his residence to the 1.0
and also to the Court at the tine of execution of
the bond and shall not change the residence

wi t hout prior permission of this Court;

g) surrender his Passport, if any, to the |ower
court within a week;

3. If breach of any of the above conditions is
conmtted, the City Sessions Judge, Ahnedabad will be
free to issue warrant or take appropriate action in the
matter.

4. Bail before the Iower Court having jurisdiction
totry the case. It would be opened to the trial court
concerned to give tine to furnish t he sol vency
certificate if prayed for

#. In view of statenment nade by the | earned Advocate
M.R MVin on behalf of the petitioner, necessary



undertaking which is annexed to this order, is directed
to be filed before this Court within 10 days from the
date of the release of the petitioner without fail

#. It is further directed to the petitioners to supply
xerox copy of the affirmed undertaking to the office of
the Public Prosecutor, concerned trial court and to the
concerned investigating officer

#i. It is also made it <clear that the anount of
Rs. 75,000/- in respect of wvictim who died in t he
i nci dent, shall not cone in the way for claimng

conpensation in accordance with | aw.

##. It is further directed to the petitioners that in
pursuance of the statement nade before this court,
necessary undertaking as referred to in this order is
required to be filed before this Court by the petitioner
within 10 days from the date of release and the such
undertaking is required to be strictly conplied wth by
the petitioner wthout fail, otherwise in the event of
non conpliance of any such termof the said undertakings,
the respondent State as well as the concerned nenbers of

“Setu Apartnents' - a building in question in the present
order, are entitled to file necessary application before
this Court for cancellation of order granting bail in

favour of the petitioner.

##. It is open for the parties including the concerned
nenbers of the said “Setu Apartnents' and |legal heirs of
the victim in case of any difficulty in respect of any
such terms as incorporated in the undertaking will be at
liberty to apply before this Court by way of necessary
application.

##. This order is passed by this Court considering the
peculiar facts and circunstances of the case as well as
considering the wundertaking of the petitioner and
undertaking to make the paynent to the victim therefore
this order may not be treated as precedent for other
simlar cases.

##. However, it is made it clear that wundertaking that
may be filed by the petitioner before this Court pursuant

to the order passed by this Court, will not cone in the
way in any manner while facing and / or defending the
proceedi ngs arising from C R No. | - 76 / 2001 of
Navrangpura Police Station. It is also made it clear

that the present undertaking which will be filed by the
present petitioner only in connection wth relief of
grant of bail in favour of the petitioner and therefore



such undertaking will not anpbunts to an adm ssion of the
petitioner in respect of crimnal liability which will be
obviously required to be faced by the petitioner in
respect of the offence registered agai nst himpursuant to
CR No. | - 76/ 2001 - Navrangpura Police Station

##. Before parting with the present order, according to
nmy opinion, the humanitarian stand and approach taken by
the petitioner is in real sense satisfying the genuine
rehabilitation of the nmenbers affected on account of
eart hquake and have becone victimof this unprecedented
eart hquake.

Rule is made absol ute accordingly. Direct
service is permtted today.

Date : 30-4-2001 [H.K Rathod, J.]

#kai | ash#

IN THE H GH COURT OF GUJARAT AT AHMEDABAD

CRI M NAL M SC. APPLI CATI ON No 3068 of 2001

NARENDRA SHANKARBHAI PATEL
Ver sus
STATE OF GUIJARAT

UNDERTAKI NG:

I, Narendrabhai Shankarbhai Patel, the applicant
- petitioner - accused, do file this wundertaking as
fol | ows.

That damaged t hat damaged building ~Setu

Apartnents' was constructed during my Chairmanship of the
Bijal Association under whose aegis, Setu Apartment was
built. The same was built under ny Supervision and
gui dance. That as regards the damaged building, |
undertake to reconstruct and restore all the four flats
by undertaki ng constructing nyself at ny entire cost.
However, if the flat owner or owners choose and desire to
pay tone any amunt by way of contribution as may be



received fromthe Governnment aid or any agency by him or
them it wll be open to nme accept the sanme but | will
not conpel in any way any of them to nmke any such
contribution by resorting to litigation or in any other
manner | further undertake to conplete the construction
by the end of February, 2002 and put the respective flat
owners in actual possession of their respective flats.
| f I fail in any way to deliver possession of
reconstructed flats to the respective owner or owners by
the end of February, 2002, | will pay rent conpensation
at the rate of Rs.5000/- per nonth to each of such flat

owner . If however any flat owner chooses not to have
reconstructed flat, | will pay himthe price thereof paid
by him

I  further wundertake to pay Rs.75,000/- to the

| egal heirs of the deceased Deval Ajit Dattatreya within
three months of the date of release of the petitioner
fromjail.

What is stated herei nabove is true and correct.

Ahnedabad
Date : [ 12001 ----------eem -



