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1. Whether Reporters of Local Papers may be all owed : NO
to see the judgenents?

2. To be referred to the Reporter or not? : NO

3. Wiether Their Lordships w sh to see the fair copy : NO
of the judgenent?

4. \Wether this case involves a substantial question : NO
of law as to the interpretation of the Constitution
of India, 1950 of any Order nade thereunder?

5. Whether it is to be circulated to the Cvil Judge? : NO

D T VAI SHNAVA
Ver sus

STATE OF GUIARAT

Appear ance:
MR MP SHAH for Petitioners
M5. KRUTI M SHAH for Petitioners
MR VM PANCHOLI, APP, for Respondent No. 1
MR PARTHI V B SHAH for Respondent No. 2.
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Dat e of decision: 28/12/2001

ORAL JUDGEMENT
1.In these three petitions, a conmobn question



arises for ~consideration of this Court - whether the
conplaints filed in these cases under Section 138 of the
Negotiable Instrunents Act were tine barred and whet her
t he quashnent because of this factor is called for.

2. The relevant dates, which are not in dispute, in
these three matters can be stated thus :-

2.11n Msc. Crimnal Application No.2056 of 2001
cheque dated April 10, 1998 for Rs.25 | akhs was issued in
nane of Navjivan Kel avani Trust by the petitioner. The

cheque was presented for encashnent, initially, in the
month of July 1998 and was di shonoured. The cheque was
again presented in the nonth of QOctober 1998 and it was
agai n di shonoured. On the first dishonour, a notice was
issued on July 11, 1998, which was received by the
petitioner on July 13, 1998. The conplaint was filed on
Decenber 23, 1998.

2.21n Msc. Crimnal Application No.2769 of 2001, a
cheque for Rs.10 | akhs was issued on April 20, 1998. It
was presented for encashnent and was dishonoured and,
therefore, notice was issued on July 17, 1998, which was
replied to by the petitioner on August 20, 1998. The
cheque was again presented for encashnent and was
di shonoured in the nonth of Cctober 1998 and t he
conplaint cane to be filed on Decenber 21, 1998.

2.3In Msc. Criminal Application No.2770 of 2001
cheque for Rs.3,27,000/- was issued on June 30, 1998.
The cheque was presented to the bank and was di shonoured
and, therefore, notice was issued on July 15, 1998.
Reply to the notice was given on August 20, 1998. The
cheque was agai n presented for encashnent in the nonth of
Sept ember 1998 and was di shonoured in Cctober 1998. The
conplaint cane to be filed on Decenber 21, 1998

3.1t is <clear and wundisputed that in all three
matters, cheques issued were, initially, presented for
encashment wi thin peri od of validity and wer e
di shonoured. On di shonour of the cheques, notices were
issued and were replied to. Thereafter, no |l egal action
was taken as provided under Section 138 of the Negotiabl e
Instruments Act. The cheques were presented again for
encashment and on dishonour, again notices were issued
and, thereafter, conplaint came to be | odged.

4. Learned advocat e for the petitioner places



reliance on the decision in the case of Sadanandan v.
Madhavan, 1999(3) G.LR, 2351, wherein it was held that a
cheque can be presented to the bank for paynent on nunber
of times during period of its validity. On each occasion
of non-paynent, a right accrues in favour of the drawee,
but not a cause of action. Once the drawee gives notice
to the drawer under Section 138 on failure of the drawer
to pay the noney, the cause of action arises and the
prosecution nmust be |aunched within period of limtation

5.1n the cases before this Court, on each occasion

of dishonour of cheque on the first presentation for
encashnent, notices were issued. That was sonewhere in
July 1998. The cause of action arose in each case on
non- paynent by the drawer on expiry of stipul ated period
after notice was served. The conplaint came to be filed
in Decenber 1998. It is, therefore, very clear that the
conplaints are | odged beyond the period of linitation
envi saged under Section 138 of the Negotiable Instrunents
Act. The petitions, therefore, deserve to be all owed.

6. Learned advocate M. Shah for r espondent
No. 2- ori gi nal conpl ai nant has, however, a strong
gri evance agai nst the petitioners. According to him

series of conplaints have been |odged against the
petitioner and the petitioner avoids attending the Court
and, as a result of which, the cases do not proceed and
non-bail able warrants are required to be issued by the
Court and to that also, no heed is paid by the
petitioners. M. Shah, therefore, urged that this Court
may not exercise the powers under Section 482 of the Code
of Crimnal Procedure in favour of such a person who does
not honour the order of the Court.

7. At this stage, a statenent is nmade at the Bar by

| earned advocate for the petitioner Ms. K M Shah that
the petitioner wundertakes to remain present before the
Magi sterial Court in rest of the four or five cases under
Section 138 of the Negotiable Instrunents Act on the next
date. The petitioner could not remain present on earlier
occasi ons because of his ill-health. He is at a crucial
stage of his life facing | ast stage of tuberculosis

8. In view of the above discussion on nerits and the
statement nmade at the Bar by Ms. Shah, the petitions
deserve to be allowed. The same are allowed. The
conplaints imugned in these petitions are her eby
guashed. Rule is nmade absol ute accordingly.



9. Direct service is permtted.
[ AL. DAVE, J. ]
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