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1. Whether Reporters of Local Papers nmay be all owed : NO
to see the judgenments?
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Appear ance:

1. Crimnal Revision Application No. 188 of 2001
MR TS NANAVATI for Petitioner No. 1
MR VB GHARANI YA for Respondent No. 1
M .SS PATEL, A P.P. for Respondent No. 2

CORAM : MR JUSTI CE D. C. SRI VASTAVA
Dat e of decision: 31/07/2001
ORAL JUDGEMENT
1. An order dated 30.11.2000 passed by Principal

Judge, Family Court, Ahmedabad in a proceeding under
Section 125 Cr.P.C. is under challenge in this Revision.



2. Brief facts giving rise to this Revision are as

under

The revisionist noved an application u/s.125

Cr.P.C agai nst the husband - respondent on 11.4.1997,
in which she claimed mintenance at the rate of
Rs. 500/ -per month fromthe date of application. Despite
serious efforts made by the Magistrate the respondent did
not appear and contest the application u/s.125 Cr.P.C
On 23.11.2000 purshis Ex.10 was filed by the respondent
before the Magistrate in which he made witten request

and adnmission that he is ready and wlling to pay
Rs.500/- per nonth to the appl i cant t owar ds her
mai nt enance. It was also nmentioned in this purshis that

t he opponent has voluntarily agreed to pay this anmount of
Rs.500/- p.m to the applicant. Beyond this, there was
no condition in the purshis. The purshis was recorded by
the Magi strate on the sane date and order was proposed to
be passed on the sane date, but because the Advocate of
t he respondent was not present on that date the order was
proposed to be passed on 30.11.2000. The inmpugned order
was passed on 30.11.2000 in which it is mentioned that it
appears proper to award this amount, viz. Rs.500/- p.m
from1.1.2000. Accordingly the inmpugned order was passed
whi ch is under challenge in this Revision

3. Shri  T.S.Nanavati, |earned Counsel for t he
revisionist, Shri V.B.Grarania for the respondent No.1
and Shri S.S.Patel, learned A P.P. for the respondent
No. 2 have been heard.

4. Shri  Gharania points out that the order is
perfectly legal hence it requires no interference. As
against this Shri Nanavati points out that the order is
patently illegal and is not in accordance wth Section
125(2) C.P.C

5. Section 125(2) of the Code of Crimnal Procedure

provi des that such all owance shall be payable from the
date of +the order, or, if so ordered, fromthe date of
application for maintenance. Thus, under this section
two options are given to the Magistrate, one to allow the
application and grant nmaintenance all owance fromthe date
of the order. The second option is if the Magistrate so
orders he may grant nai ntenance all owance from the date
of the application. The di scretion has to be exercised
by the Magistrate judiciously and not arbitrarily. It is
true that it is open to a Magistrate to grant mmintenance
al l owance fromthe date of the order and it is also open
to himto grant maintenance fromthe date of application
but not from any other date or intervening date. What



happened in this case is that the application for
mai nt enance was filed on 11.4.1997 and there was specific
prayer in Para : 4(A) of this application that the
mai nt enance at the rate of Rs.500/- be allowed from the
date of this application, neaning thereby the naintenance
was clained by the revisionist from11.4.1997. Purshis
Ex. 10 was filed by the respondent on 23.11.2000. No
condition is inmposed or indicated in this purshis that
t he respondent opponent was to pay nmmintenance either
from the date of order or fromsome other date and not
fromthe date of the application. It was a blanket
purshis and the Magistrate should have ascertai ned from
t he respondent fromwhich date he was willing to pay the
mai nt enance anount . Final order could not be passed
because the Advocate of the respondent before t he
Magi strate was not present upto 5.20 p.m hence order
was postponed and it was to be passed on 30.11.2000. In
the inpugned order the | earned Magistrate has chosen to
award mai ntenance all owance from 1.1.2000. This date is
arbitrary. It is neither from the date of the
application nor from the date of the order, Vi z.
30.11.2000. Thus, this order is patently illegal and not
in accordance with Section 125(2) Cr.P.C.

6. No reason has been given by the Magistrate why

this date of 1.1.2000 was chosen by himand why he was
not inclined to grant maintenance fromthe date of the
application, nore particularly when there was no contest
to the application fromthe respondent nor he indicated
in his purshis that maintenance all owance be fixed from
the date of the order.

7. For t he aforesaid reasons the order being
patently illegal cannot be sustained. The revision
therefore, succeeds and is allowed. The inmpugned order
is modified to the extent that the maintenance all owance
at the rate of Rs.500/- per nonth granted by the
Magi strate shall be payable with effect from 11.4.1997
i.e. fromthe date of the application

sd/ -
Date : July 31, 2001 ( D. C. Srivastava, J. )
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