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ORAL JUDGEMENT
1. Heard M. N M Kapadi a, |earned advocate for the
petitioner and M . N. D. Gohi |, | earned AGP for the

respondent - State.

2. In the present petition under Article 226 of the



Constitution of India, the petitioner has chall enged the
detention order dated 30th November, 2000 passed by the
Police Conmi ssioner, at Surat under Sub Section (1) of
Section 3 of the Prevention of Anti Social Activities Act
(hereinafter shall be referred to as "the PASA Act" for
short). The petitioner has been detained at Centra
Jail, Vadodara as Cass |l detenu. The grounds of
detention have been conmunicated and supplied to the
present petitioner by a letter dated 30th November, 2000.
According to the grounds of detention agai nst the present
petitioner, one case is registered under the Prohibition
Act which has been filed by the concerned Authority. in
the present case, Fazal Nazir Shai kh is co-detenu as well
as co-accused with the present petitioner

3. M. N M Kapadi a, | ear ned advocat e for t he
petitioner has rai sed contentions challenging the
detetion order on the ground that the detaining authority
has consi dered the aspect of proceedi ngs under Section 57
of the Bonmbay Police Act, which show total non
application of mnd in as nuch as even if there was a
conviction, no action could have been initiated under
Section 57 of the Bombay Police Act against the
petitioner. For attracting the rigors of Section 57 of
the Bonbay Police Act, there should be mninumthree
convi ctions under the Bonbay Prohibition Act and there is
only one registered case against the petitioner. Thi s
contention has been raised by the petitioner in the
present petition and the det ai ni ng aut hority has
considered the same at page-29 in para-(3) of the
det enti on order. M. Kapadia has subnmitted that this
ground is enough to vitiate the order of detention
M . Kapadi a has relied upon the decision of this Court in
t he case of Jayanti Nanunel Rammani V/s. Conmm ssioner of
Police, Rajkot, reported in 2000 (2) G.H 166. M. Kapadi a
has al so submtted that considering the aforesaid
decision of this Court, recently, this Court has decided
Special CGvil Application No.11743 of 2000 on 9th May,
2001 (Coram: M.H K Rathod,J.). Therefore, according
to the submssions of M.Kapadia, |earned advocate for
the petitioner, the detention order is required to be set
asi de whi ch has been covered by two decisions of this
Court. M. Kapadia has also submtted that the petitioner
has requested to the concerned authority to supply these
docunents as well as particulars which were required to
file an effective representation, but though such letter
dated 21st Decenber, 2000 has been received by the
respondent State but no docunments have been supplied to
the present petitioner and no particulars have been given
as demanded by the present petitioner and, therefore,
according to the learned advocate M .Kapadia for the



petitioner, it amounts to denying the legal right of the
petitioner to file effective representation and which
violates Article 22(5) of the Constitution of I|ndia.

4. M. N. D. &hil, learned AGP for the respondent

State has raised an objection against the subni ssions
made by M.N M Kapadia, |earned advocate for t he
petitioner. However, the respondent - State has not
filed any reply against the present petition, inspite of
the fact that sufficient opportunity has been given by
this Court. M. N D. Ghil has subnitted t hat t he
detaining authority has rightly considered the effective
provi sions of Section 57 of the Bonbay Police Act and the
deci sion which has been relied upon by the |earned
advocate for the petitioner reported in 2000 (2) G.H 166
is not applicable to the facts of the present case.

5. 1 have heard the | earned advocates appearing on
behal f of the respective parties. The respondent-State
has not filed affidavit in reply in spite of the fact
t hat sufficient opportunity has been given to the
respondent-State. Therefore, there is nothing on record
to show that the letter dated 6th Decenber, 2000 which
has been referred by the petitioner on page 40 has not
been considered by the respondent-State and, therefore,
not to consider the letter dated 21st Decenber, 2000
submtted by the petitioner, it anounts to denying the
I egal right of the petitioner and which violates Article
22(5) of the Constitution of India.

6. There is no material on record produced by the
respondent-State which justified the fact that the letter
has been considered by the respondent-State. In absence
of such material, there is no option with the Court
except to accept the submi ssion of |earned advocate for
t he petitioner.

7. Contention in respect to Section 57 of the Bonbay

Police Act, the view taken by this Court is squarely
covered the contention which has been raised by the
| earned advocate M. Kapadi a. The rel evant observation
made by this Court in para-(7) is relevant. It has been
observed by this Court that taking into consideration
rival side contentions, the first aspect that attracts
the attention of this Court is the defect in considering
the alternative less drastic renedy.In the grounds of
detention the authority has stated that resorting into
t he proceedi ngs under Section 57(C) is considered by it,
but for that purpose at least two convictions are
necessary for resorting to that renedy. Whereas in the
instant case there is only one case registered agai nst



the petitioner which is pending investigation and,
therefore, it is not possible to resort to Section 57(C)
of the Bonbay Police Act. Thereafter, this Court has
further observed in para-7.1 as under

"Apart fromthis, another factor that requires
consi deration is that whether consideration
proceedi ngs under Section 57(C) of the Bonbay
Police Act was in fact a genuine consideration of
| ess drastic remnedy. Consi dering Section 57(C)
of the Bonbay Police Act |ess drastic remedy was
not legally available in the facts of the case
and, there was no question of considering it. In
fact, what the authority ought to have consi dered
was the possibility of resorting to less drastic
renedy which is legally available and can be

resorted to. That is not considered by the
det ai ni ng aut hority whi ch reflects
non- application of m nd. In this regard,

decision in the case of Mva Arjan Parnmar v.
Conmi ssi oner of Police rendered by Division Bench
of this Court on 6.11.99 and reported in 1990 (1)
GLR 481 may be referred to. In that case, the
petitioner was detained under Section 3 on the
ground that he was a bootl egger. The Division
Bench held that detention order deserves to be
guashed as the detaining authority did not
consider the possibility of resorting to |ess
drastic remedy under Section 56 of the Bonbay
Police Act. The decision was based on an earlier
decision of the Division Bench of this Court in
t he case of Bhypat bhai @Undardo v. Conm ssi oner
of Police, Vadodar a, in Speci al Crimna
Application No.1344 of 1989 deci ded by Division
Bench of this Court on 6.3.1990. |In this view of
the matter, the order of detention deserves to be
guashed. "

8. | have considered the decisions of this Court and

al so considering the fact that the letter which has been
made by the petitioner has not been considered by the
respondent - St at e and it is a case of one offence
regi stered agai nst the present petitioner. That rel evant
provi sions of Section 57(C) of the Bonmbay Police Act is
not available to the detaining authority because it
requires at Jleast two convictions and, t her ef or e,
according to ny opinion, the detention order has been
passed by the detaining authority wi thout application of
mnd and, this detention order is also violated under
Article 22(5) of the Constitution of I ndi a and,
therefore, detention order is vitiated.



9.In the result, the present petition succeeds and

the same is allowed. The order of detention dated 30th
November, 2000 is vitiated and resulted to quash and set
aside. The detenu Smt. Saki nabi bi w o Babubhai Amanul | a
Ansari who has been detained at Central jail, Vadodara be
set at liberty forthwith if she is not required in any
other case. Rule is made absolute accordingly. No order
as to costs. Direct service is permtted.

(H. K. Rat hod, J.)

(vrpanchal ) **



