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ORAL JUDGEMENT
1. In exercise of powers under Section 3 (2) of the
CGujarat Prevention of Anti-Social Activities Act, 1985
("the Act' for short), District Magistrate, Surendranagar
vide order dated April 16, 2001, Annexure A to the



petition, detained the petitioner detenu

2. The avernments nade in the petition and the
grounds of detention manifest t hat t he det ai ni ng
authority has considered the petitioner as a bootl egger
wi thin the neaning of section 2 (b) of the Act as six
cases under the Prohibition Act are registered agai nst
the petitioner which are either pending for investigation
or trial and statenments of two anonynous wi tnesses are
also recorded in wunregistered cases and, therefore,
according to the detaining authority, the activities of
the petitioner are prejudicial to be mintenance of
public order and public health and the powers under
Section 9 (2) of the Act are exercised by the detaining
authority while detaining t he petitioner by not
di sclosing the identity of those w tnesses.

3. By filing this petition under Article 226 of the

Constitution, the petitioner has assailed the inmpugned
order of detention on various grounds and prayed to issue
a wit of habeas corpus or any other appropriate wit,
or der or direction quashing the inmpugned order of

detention and setting t he petitioner at liberty

forthwth.

4. Ms. Kachhavah, | ear ned advocat e for t he

petitioner has raised follow ng contentions:

(i) There is a delay in passing the order of
detention wi t hout recordi ng sati sfactory

expl anati on on t he part of the detaining
authority. The first five offences registered
against the petitioner are of 1999 or 2000 and,
therefore, they are very old cases and on the
basis of the said cases it cannot be said that
the petitioner has involved in such activities
which are prejudicial to the nmaintenance of
public order or public health. So far as the
| ast of fence registered agai nst the petitioner on
3.2.2001 is concerned, it is also an old one as
t he i mpugned order of detention is passed after a
period of nore than two nonths, that is, on Apri
16, 2001 without explaining the delay by the
detai ning authority.

(ii) So far as the 5th case is concerned, copy of the
report of the chemi cal analyzer supplied to the
detenu is illegible which has adversely affected
the petitioner's right of making an effective
representation to the authority concerned and
i nfringenment in this regard violates the
constitutional safeguard enshrined under Article



22 (5) of the Constitution of India.

(iii) Exercise of powers under section 9 (2) of the Act
by the detaining authority cannot be said to be
genuine in the absence of reply affidavit filed
by the detaining authority.

On the aforesaid premse, she urged that the order of
detention stands vitiated and the petition deserves to be
allowed and the petitioner is required to be set at
liberty forthwth.

5. M. KT. Dave, |learned AGP has appeared on
behal f of the respondents and opposed the petition by
maki ng oral submi ssions. He, however, does not dispute

the fact that out of six cases, five cases are registered
in the year 1999 or 2000 and therefore they are very old

cases. He also does not dispute the fact that copy of
the chem cal analyser's report in relation to 5th case
supplied to the detenu is illegible. He, therefore,

urged to pass appropriate order in light of the settled
principles enunciated by the Suprene Court as well as
this Court in this regard.

6. | have considered the subm ssions advanced by the

| earned advocates appearing for the parties. | have al so
perused the avernments nmade in the petition as well as the
docunents annexed therewith and the inmpugned order

7. On  having perusal of the inpugned order and nore

particularly the grounds of detention, it is seen that
agai nst the petitioner six offences cane to be registered
under the Prohibition Act. Qut of these six offences,
first five offences are of 1999 or 2000. Therefore they
are very old cases. So far as the 6th offence registered

against the petitioner is concerned, it cane to be
regi stered on February 3, 2001 whereas the inpugned order
of detention came to be passed on April 16, 2001
Therefore, it can be said that the order of detention was
passed after a period of about 2 1/2 nonths. The

af oresai d del ay has not been explained by the detaining
aut hority.

8. In the case of Anand Prakash v. State of UP, AR

1990 SC 516 - it has been held that if no satisfactory
explanation for delay in passing the order of detention
is given, the detention is vitiated.

7. Simlar viewis expressed by this Court in the
case of El esh Nandubhai Patel v. Comni ssioner of Police,
1997 (1) G.H 381.



8. Applying the principles enunciated by the Suprene

Court and this Court in the above cited judgments to the
facts of the present case, it is clear that the first
five offences are very old whereas the | ast offence cane
to be registered on February 3, 2001 and the order of
detention came to be passed on April 16, 2001 and
therefore there is a delay of about 2 1/2 nonths in
passing the inmpugned order of detention fromthe date of
regi stering the |l ast offence. Therefore on the ground of
unexpl ai ned delay the order of detention inpugned in this
petition stands vitiated and on this ground alone the
petition deserves to be all owed.

9.1t is also seen fromthe record of the case that

page 83 which is a copy of the report of chenica
analyzer in relation to b5th offence supplied to the
detenu is illegible which also adversely affected the
right of t he petitioner of making an effective
representation and infringement in this regard has
violated the constitutional safeguard enshrined under
Article 22 (5) of the Constitution and therefore on the
ground of non-supply of |egible copies of the docunents
t he i mpugned order of detention is |liable to be quashed
and set asi de.

10. Lastly, the privilege clained under Section 9 (2)

of the Act by the detaining authority by not disclosing
the identity of the witnesses cannot be called genuine in
t he absence of affidavit in reply filed on behalf of the
det ai ni ng aut hority. Therefore, on this ground al so the
i mpugned order of detention deserves to be quashed and
set aside.

11. On overall view of the natter, the order of
detention stands vitiated and the petition deserves to be
al | oned.

12. For the foregoing reasons, the petition succeeds

and accordingly it is allowed. The i mpugned order of
detention passed against the petitioner - detenu is
hereby quashed and set aside. The detenu is ordered to
be set at liberty forthwith if not required in connection
with any other case. Rule is nmde absolute. No order as
to costs. Direct service is permtted.

(A M Kapadia, J.)



