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JUDGEMENT

In exercise of powers under Section 3(2) of the

CGujarat Prevention of Anti Social Activities Act, 1985
("the Act' for short), Comm ssioner of Police, Rajkot
Cty, Rajkot, vide order dated April 22, 2001 (Annexure-A
to the petition) detained the petitioner/detenu.

2. The averments nade in the petition and the
grounds of detention rmanifest t hat t he det ai ni ng
authority has considered the petitioner as a dangerous
person within the neaning of Section 2(c) of the Act as
six cases for comm ssion of the offences under Sections
379 and 114 of the IPC are registered against the
petitioner which are pending investigation/trial and the
statements of two anonynous witnesses in an unregistered
cases are recorded and therefore, according to the
detaining authority his activities are prejudicial to the
mai nt enance of public order and therefore, power under
Section 9(2) of the Act is exercised by the detaining
authority by not disclosing the identity of t hose
Wi t nesses.

3. By filing this petition under Article 226 of the
Constitution, petitioner has assailed the inpugned order
of detention on various grounds and prayed to issue a
wit of habeas corpus or any other appropriate wit,
order or direction quashing the inpugned order of
detention and setting himat liberty forthwith

4. Though the petitioner has challenged the order of
detention on various grounds, M. D.J.Chauhan, |earned
advocate for the petitioner has restricted his argunents
to the effect that subjective satisfaction recorded by
t he detaining authority cannot be considered as genuine
as there was no enough nmaterial necessitating the
detention of a person in custody. The det ai ni ng
authority has observed in its order that petitioner would
indulge in the same activity after being rel eased on bai

and therefore, it has becone necessary to detain him
The said observation of the detaining authority is on the
surm ses and assunption wi thout any concrete proof. O

this sole ground, the order of detention deserves to be
guashed and set asi de.



5. M K T.Dave, |earned AGP has appeared on behalf

of the respondents and has opposed the petition by naking
oral subm ssions. He, however, does not dispute the fact
with regard to the observation nmade by the detaining
authority that the petitioner would again indulge in
simlar activities after being released on bail. He,
therefore, urged to pass appropriate order in [|ight of
the principles enunciated by the Suprene Court as well as
this Court in this regard.

6. | have considered the subm ssions advanced by the

| earned advocates appearing for the parties. | have al so
perused the averments nmade in the petition as well as the
docunents annexed therewith and the inmpugned order

7. A sinmlar question arose before the Suprene Court
in the case of ABDUL SATHAR | BRAHI M MANI K VS, UNION  COF

INDIA - 1991 (SC) 2261 in which it has been held that
there nust be enough material necessitating the detention
of a person in custody. |If there is possibility of his

being released on bail and on being so released, he is
likely to indulge in prejudicial activities, then there
nmust be conpelling reason to pass detention order

8. A simlar viewis also expressed by the Suprene

Court in the case of AMRI TLAL VS, UNI ON  GOVERNMVENT -
2000 AIR SCW4203. In the said case it has been observed
that there nmust be cogent material before the officer
passing the detention order that the detenu is likely to
be released on bail. The inference nmust be drawn from
the available material on record and nust not be the ipse
dixit of the officer passing the order of detention

Li kel i hood of detenu's nmoving an application for bail is
not a cogent naterial and detention order based on such
material is liable to be quashed. The reasoning that
there is "likelihood to be released on bail" is different
from"likelihood of his noving an application for bail".

9. Applying the aforesaid principles laid down by

the Suprene Court to the facts of the present case, in
the instant case also the detaining authority has
considered only the aspect of petitioner being rel eased
on bail and thereafter to indulge in sinmlar activity,
but on what basis the detaining authority has cone to the
concl usi on t hat t he petitioner would continue to
indulging in simlar activities is not nentioned in the
order of detention. Therefore, order of detention stand
vitiated and the petition deserves to be allowed on this
ground al one.



10. For the foregoing reasons, the petition succeeds

and accordingly it is allowed. The inpugned order of
detention dated April 22, 2001 is hereby quashed and set
aside. The petitioner/detenu is ordered to be set at
liberty forthwith if not required in connection with any
other case. Rule is nmade absolute. No order as to
costs. Direct service is permtted.

(A. M Kapadi a, J)
Jayanti *



