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1. What is challenged in these two petitions which
has been filed under Article 226 of the Constitution of



India, is the judgnent and order dated June 5, 2000,
passed in Appeal No.9 of 2000 by the Drector of
Agricultural Marketing & Rural Finance, Gandhi nagar, by
which the election petition preferred by respondent No.3
under Rule 28 of the Gujarat Agricultural Produce Markets
Rules, 1965 ("the Rules' for short) canme to be all owed
and thereby the result of t he el ection of t he
agriculturist constituency of the Agricultural Produce
Market Committee, Derol, has been set aside.

2. In order to appreciate the controversy raised in
these petitions it would be advantageous to refer to the
facts stated in Special Civil Application No.5943 of
2000.

3. Fromthe avernents nmade and the grounds stated in

the petition, it is nmanifest that the petitioners are
duly el ected menbers of agriculturist constituency of the
Agricultural Produce Market Conmittee, Derol. The

election of the said conmttee was held on February 22,
2000, and the results were declared on February 23, 2000.
Thereafter the first meeting of the market commttee was
convened under which the election of the Chairman and
Vice Chairman al so took place and petitioner No.1l was
duly elected as Chairman of the said Commttee.

4. Thereafter respondent No.3 herein filed an
application dated February 28, 2000, before respondent
No.1l wherein it has been alleged that the petitioners
were not qualified to the said election. Since the said
application was not in accordance with |aw, respondent
No. 1 directed respondent no.3 to file an appeal
Thereafter respondent No.3 filed an appeal on Decenber 6,
2000, with the aid of Rule 28 of the Rules. According to
the petitioners, any election dispute is required to be
raised wthin a period of seven days and, therefore, the
appeal filed by the present respondent No.3 is clearly
time barred. However, the said appeal was entertained by
respondent No.1 though respondent No.1l had no power to

condone the delay. The petitioners had produced all the
relevant naterials before the respondent No.2 to show
that they were agriculturists. The petitioners also

produced Form No.7/12 (copy of the revenue record)
showi ng that they were agriculturists. Respondent No.1,
by inpugned order dated June 5, 2000, has set aside the
el ection of the agriculturist constituency of the said
Conmittee which has given rise to the present petition

5. Though no reply affidavit is filed, the petition
is contested by respondents No.1 and 2 by meking ora
submi ssi ons.



6. M. Tushar Mehta, |earned advocate who appears for

the petitioners contended that any election dispute is
required to be raised within a period of seven days and,
therefore, the appeal filed is clearly tinme barred and
there is no provision to condone the delay. However ,
respondent No.1 has entertained the said appeal and
deci ded the same against the present petitioners de hors
the statutory provisions contained in Sec.2(ii) of the
Guj arat Agricultural Produce Markets Act, 1963 ( “the
Act' for short) and Rule 28 of the Rules. Wat is
contended by the I|earned advocate is that volum nous
evi dences are produced before the officer who has
accepted the nonmination as well as before respondent No.1
which clearly establish that t he petitioners are
agriculturists wthin the nmeaning and definition of

Sec.2(ii) of the Act. It is further contended by the
| earned advocate for the petitioners that, on perusal of
the meno of appeal, it is seen that respondent No.3 had

joined six nenbers of the Agricultural Produce Market
Conmittee, Derol, out of which four are the petitioners
her ei n. The main contention rased in the meno of appea
is to the effect that respondents No.2,3,4 and 5
thenselves are not agriculturists but their fathers are
agriculturists. So far as the remaining two respondents
mentioned in the appeal are concerned, the objection
rai sed against themis to the effect that they are not
doing the business wthin the market area of the said
Conmittee. In view of the said election petition
respondent No.1 has exercised the powers and has set
aside the el ection of t he entire agricul turi st
constituency and a fresh election is ordered with respect
to the entire constituency. It is further contended by
the petitioners that Jashwantsi nh Ramasinh Sol anki and
Mahendr asi nh Chandrasi nh Gohil were not even parties to
the election petition filed by respondent No.3 nor they
were served with any notice in spite of that the el ection
of the entire constituency is set aside by respondent
No. 1 even qua those two nmenbers al so and, therefore, the
powers exercised by respondent No.1 is clearly a case of
non-application of mnd. Wat is stressed by the | earned
advocate for the petitioners is that the appeal is
deci ded by respondent No.1 on the returnabl e date w thout
even recording any evidence and on this count also the
order is vulnerable and therefore he urged that the
petitions may be allowed by quashing and setting aside
t he i mpugned order and declaring the election of the
petitioners as valid. Al ternatively, he submtted that
the matter may be remanded for deciding afresh in 1ight
of the statutory provisions contained in Sec.2(ii) of the
Act and Rule 28 of the Rules, and also in light of the



settled principle enunciated by a the Division Bench of
this Court in the case of Chinmanbhai P.Trivedi Vs.
B.R Katara, reported in 1996(1) G.R 512.

7. M. Premal Joshi, |learned AGP for the respondents

No. 1 and 2 has contended that, in view of the
observations nmade in the inmpugned order by respondent
No.1 that the officer who has accepted the nom nati on has
not exam ned whether the petitioners were |and owners or
not and hence no interference is called for in these
petitions. He therefore supported the inpugned order
t hroughout and urged that the petitions are required to
be di smi ssed.

8. | have considered the subni ssions advanced by the

| earned advocates appearing for the parties. | have
perused the averments nmde in the petition and the
docunents annexed therewith and the inpugned order dated
June 5, 2000, passed in Appeal No.9 of 2000 by the
respondent No.1 and al so judgnment cited at the bar by the
| earned counsel for the petitioner

9. In order to appreciate the controversy raised in

these petitions it would be advantageous to refer to the
statutory provisions contained in Sec.2(ii) of the Act
and Rule 28 of the Rules which inter-alia reads as under:

"Sec.2(ii) "agriculturist" neans a person who
ordinarily by hinself or who by his tenants or
hired | abour or otherwise is engaged in the
production or growth of agricultural produce, but
does not i ncl ude a trader or Dbroker in
agricultural produce although such a trader or
broker may also be engaged in the production or
grow h of agricultural produce.™

"Rul e. 28 Det erni nati on of validity of
election: (1) If the validity of any election of a
nmenber of the Market Committee is brought in
guestion by any person qualified either to be
elected or to vote at the election to which such
guestion refers such person nmay, wthin seven
days after the date of the declaration of the
result of the election, apply in witing -

(a) to the Director, if the election has been
conducted by a person authorised by the Director
to perform the function of an Election Oficer
and

(b) to the state Governnent if the election has



been conducted by the Director as an El ection
O ficer.

(2) On receipt of an application wunder sub-rule

(1), the Drector, or the State Governnent, as
the case my be, shall, after gi vi ng an
opportunity to the applicant to be heard and
after making such inquiry as he or it, as the
case may be, deens fit, pass an order confirmng
or anending the declared result of election or
setting the election aside and such order shal
be final. If the Director or t he State
Covernment as the case may be sets aside the
el ection, a date shall be forthwith fixed, and
the necessary steps be taken for holding a fresh
election for filling up the wvacancy of such
nmenber . "

10. Sec.2(ii) of the Act defines "agriculturist",

whi ch nmeans, a person who ordinarily by hinself or who by
his tenants or hired | abour or otherwise is engaged in
the production or growh of agricultural produce, but
does not include a trader or broker in agricultura
produce although such a trader or broker may al so be
engaged in the production or growh of agricultura
produce. The question therefore arises for consideration
in these petitions is whether at the tine of filing of
nom nation the petitioners were agriculturists within the
definition of Sec.2(ii) of the Act or not. There is no
manner of doubt that respondent No.1 has al so observed in
its order that the election officer examnm ned the copy of
t he property i.e. Form no. 7/ 12 i ssued by
Talati-cumMantri of that village wherein their names
were shown as agriculturists but the election officer has
not exam ned as to on what basis the petitioners were

hol di ng the | and. In my view, there is always a
presunption that a person whose nane is shown in the
colum of pani patrak i.e. in Form No.7/12 as an owner

of the land then it is presuned that he is the owner
Simlarly when his name is included in the colum of
occupant then also it is presuned that he is the tenant
and t hat covers the definition of agriculturist.
Therefore in my view the observation nade by the
respondent No.1 in the inmpugned orer is contrary to the
statutory provisions of the Act.

11. The Division Bench of this Court in the case of

Chi manbhai P. Trivedi (supra) has interpreted Sec.2(ii) of
the Act and held that the petitioners who are in
possession of agricultural |and, whose nanes are shown in
the colum of the occupant and not in the columm of owner



they are still agriculturists. It is further held that
when a person who is in possession of the agricultura
land and cultivating the land and his possession is not
unlawful, it cannot be said that he is not an
agriculturist.

12. In view of the aforesaid discussion, | amof the

opi nion that respondent No.1 has mis-read the definition
contained in Sec.2(ii) of the Act as well as Rule 28 of
the Rules wherein the limtation for filing the appeal is
prescri bed under Rule 28 of the Rules, and therefore, the
i mpugned order is liable to be quashed and set aside by
remandi ng the matter for deciding afresh after giving a
reasonable opportunity to all the parties concerned,
considering the Sec.2(ii) of the Act, Rule 28 of the
Rul es and the binding precedent pronounced by the
Di vi sion Bench of this Court in the case of Chinmanbha
P. Trivedi (supra).

13. For the foregoing reasons, the petitions succeed

and accordingly the sane are all owed. The inpugned order
i s quashed and set aside. The natters are renmanded to
the authority for deciding afresh after giving anple
opportunity to the parties concerned in light of the
observati ons nmade herei nabove. |n each petition, Rule is
made absolute with no order as to costs.

(A-M Kapadia, J.)
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