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(Per : MR JUSTI CE J. M PANCHAL)

At the instance of the Revenue, the |Income Tax
Appel l ate Tribunal, Ahmedabad Bench 'B has referred
following question of |aw for our opinion under section
256(1) of the Income-tax Act, 1961 ("the Act" for short),
for Assessnent Year 1979-80

"Whet her, on the facts and in the circunstances
of the <case, the Tribunal was right in lawin
hol di ng that the assessee was entitled to the
benefits of investnment allowance ?"

2. FACTS

The respondent -assessee was a firm and was
carrying on business of twisting najuri in the nane and
style of 'Ms. Ni pa Twisting Works'. During the
previous year, relevant to the Assessment Year 1981-82,
the firm was dissolved on June 30, 1980 and its assets
had been distributed anongst the partners in specie. The
reserve credited under section 32-A(4) of the Act had
al so been so distributed. Wiile fram ng the assessnent
under section 143(3) of the Act, Incone-tax Oficer
withdrew the investnent allowance of Rs. 20,899/all owed
to the assessee on the ground that on the dissolution of
t he firm the machineries were transferred to the
partners before 8 years within the nmneaning of section
32A(5) of the Act and reserve was al so transferred to the
partners w thin the meaning of section 32A(5)(c) of the
Act .

3. On appeal before the CIT (Appeals), the assessee

relied on the decision of the Suprenme Court in MALABAR
FISHERIES CO v. COW SSIONER OF | NCOVE- TAX, KERALA,
(1979) 120 ITR 49 and contended that since on the
di ssolution of the firmno transfer of assets had taken
pl ace, the provisions of section 32A(5) of the Act were
not attracted. The Conmi ssioner (Appeal s) however,
uphel d the action of 1. T.O. taking the view that closing
of reserve account by transfer of 1/4th of the anount to
each partner's account was not a purpose of t he
undert aki ng. Feeling aggrieved by the order of CT
(Appeal s), the assessee went in appeal before t he

Tri bunal . Relying on the aforesaid decision of the
Supreme Court as well as the decision of the Gujarat High
Court in ABDUL REHVMAN HAJI MYA . V. P. M NOCHA

| NCOVE- TAX OFFI CER, AHVEDABAD AND OTHERS, (1977) 106 I TR
821, it was argued by the assessee before the Tribuna

that when machinery is divided anpbngst partners on
dissolution of firm no transfer or utilisation of



machi nery takes place and therefore, devel opment rebate
was not liable to be withdrawn. At the tine of hearing
of the natter, two | earned Menbers of the Tribunal having
differed on the question of allowability of investnent
al  owance, the point of difference, "Wether on the facts
and circunstances of the case, the assessee is entitled
to benefit of investment allowance ?" was referred to
Third Menber. The Third Menber found that the two
branches into which the partners had separated have
continued the business and the assets of the business
which they had jointly owned had been only distributed
among themin specie. The Third Menber further found
that the reserve was also so distributed and in the
conti nued busi ness the reserve continued as such. In
vi ew of the above referred to findings, the |learned Third
Menber of the Tribunal deduced that the assessee had not
all owed the reserve to disappear in such a way that it
was not available for the purchase of machinery, nor
transferred the assets of the firmon its dissolution and
as there was no breach of provisions of section 32A(5) of
the Act, investnent allowance granted could not have been

withdrawn. In view of the opinion of the learned Third
Menber of the Tribunal, the appeal filed by the assessee
was all owed by the Tribunal. Thereupon the Conmi ssioner

of Income Tax, Surat clained reference, which claimwas
accepted by the Tribunal and that is how the above
referred to question arises for our consideration in this
Ref erence

4. M. B.B.Nayak, |earned counsel for the Revenue
submtted that on dissolution of the firm the assessee
had disabled itself from continued exclusive user of the
machinery for the purpose of its business for the
specified period and, t her ef or e, t he consequences
specified in Section 32A(5) of the Act will follow
According to the | earned counsel for the Revenue where
the machinery or plant is not wholly used by the assessee
for the purpose of business carried on by himfor the
speci fied period and such user is given over to another
it can be said that the machinery or plant is 'otherw se
transferred' by the assessee to anot her person. Wat was
enphasi sed by the | earned counsel was that the reserve
nmust be wused for 10 vyears by the assessee who had
obtained investnment allowance and when the firm is
di ssol ved within 10 years of grant of investnent
al  owance, the investnent allowance is liable to be
wi t hdr awn. In support of his submssions, the |earned
counsel placed reliance on the decisions of the Suprene
Court in (1) COW SSI ONER OF | NCOVE TAX v. NARANG DAI RY
PRODUCTS, (1996) 219 I TR 478, and (2) SOUTH |NDI A STEEL
ROLLING M LLS v. COW SSI ONER OF | NCOVE- TAX, (1997) 224



| TR 654.

5. Though served, none appears on behalf of the
respondent.

We have heard the | earned counsel for the Revenue
and taken into consideration the relevant decisions on
t he point.

OPI NI ON

6. Under section 32A of the Act, investnent
allowance is allowed in respect of new machinery and
plant to the extent of 25% of the actual cost of
machi nery or plant, which is owned by the assessee and is
whol Iy used for the purposes of business carried out by
hi m It is not only the ownership of the plant or
machi nery, but also its exclusive user by the assessee
for the purposes of his business, that is essential to
enabl e the assessee to get investnent allowance under
section 32A. Mor eover, under section 32(A)(4) an anpunt
equal to 75% of the investnent allowance to be actually
allowed has to be debited to the profit and | oss account
and credited to a reserve account. In cases where an
assessee disables hinself from such continued excl usive
user of the plant or machinery for the purpose of his
business for the period specified in section 32A(5) of
the Act, the consequences specified in the said section
will foll ow, provi ded the machinery or plant is
"otherwi se transferred". The definition of "transfer" in
section 2(47) is an inclusive one and does not exclude
the contractual or the ordinary neaning of the word
"transfer". The words "otherw se transferred" occurring
in section 32A(5)(a) should bear an appropriate neani ng
in the context of the main provision i.e. section 32A of
the Act. Section 32A(5)(a) is closely linked to section
32A(1) of the Act. Keeping in view the purpose for which
the relief by way of investnent allowance is afforded
under section 32A(1) of the Act, in cases where the
machi nery or plant is not wholly used by the assessee for
the purpose of business carried on by him for the
speci fied period and such user is given over to another
it can be stated that the machinery or plant is
"otherwise transferred" by the assessee to anot her
per son.

7. I n Bhar at Pet r ol euns V. Conmi ssi oner  of

I ncone-tax, Qujarat-V, (1979) 116 ITR 75, the assessee
firmconsisting of six partners, was carrying on business
with its head office at Raj kot and branches at Bhavnagar
Ahmedabad, Anand, Mehsana and Bhuj. By a deed dated June
27, 1968, the business of the partnership at Bhuj branch



was transferred to a new i ndependent firm which canme into
exi stence on June 21, 1968 and consisted of the origina

six partners and six other partners. Al the assets and
liabilities of the Bhuj branch of the original firmas on
June 26, 1968, were taken over by the new firm at Bhuj

and it was stipulated that the business of the new firm
woul d have no connection whatsoever with the business
carried on by the original parent firm at Rajkot,

Bhavnagar, Ahnedabad, Anand and Mehsana. By anot her
agreement dated May 31, 1969, which was to cone into
effect on June 1, 1969, the partners of the origina

assessee-firmagreed that its business was to be so
reconstituted that there would be a separate firmfor
carrying on the business at each of the centres. The
assessee cl ai ned devel opnent rebate on plant and
machi nery installed at Mehsana and Bhuj in the previous
year relevant to the assessnment year 1968-69; whereas in
the previous year relevant to the assessnent year
1969- 70, the assessee cl ai ned devel opnent rebate on plant
and machinery installed at Rajkot and Ahnmedabad. The
. T.O declined to grant devel opment rebate clained by
the assessee on its plant and machinery on the ground
that the nachinery on which developnent rebate was
cl ai ned had been sol d to the newy constituted
partnership firmwithin the period of eight years and
therefore, conditions laid down in Section 34 of the Act
were not fulfilled for claimng devel opnent rebate. O
appeals, the A A C affirnmed the decision of the |I.T.QO

The Appellate Tribunal disnissed the appeals of the
assessee. On reference, Hi gh Court held that when the
assets are distributed anongst the partners, no transfer
of machinery takes place and, therefore, the devel oprment
rebate shoul d not have been wi t hdrawn.

In Mal abar Fisheries Co. V. Commi ssi oner of

I ncome-tax, Kerala (supra), a firm consisting of four
partners carried on six different businesses. During the
accounting periods relevant to the assessnent years
1960-61 to 1963-64 it installed various itens of
machinery in respect of which developnment rebate was
allowed to it under section 33. The firm was dissolved
on March 31, 1963 and under the deed of dissolution one
of the firm s businesses was taken over by one of the
partners and the remaining five by two of the other
partners, and the fourth partner had received a sum of
Rs.3,81,082/- in lieu of his share in the assets of the
firm The question was whether the rebate allowed to the
firmcould be withdrawn on the ground that there was a
sale or transfer of the machinery within the nmeaning of
section 34(3)(b) read with section 2(47) of the Act. The
Suprenme Court while holding that section 34(3)(b) was not



applicable to the case and the devel opnent rebate all owed
to the firmcould not have been w thdrawn, has observed
as under : -

"A partnership firmunder the Indian Partnership

Act, 1932, is not a distinct legal entity apart
from the partners constituting it and equally in
law the firmas such has no separate rights of
its own in the partnership assets and when one
talks of the firms property or the firm s assets
all that is neant is property or assets in which
all partners have a joint or comon interest. It
cannot, t her ef or e, be sai d t hat, upon
di ssolution, the firms rights in the partnership
assets are extinguished. It is the partners who
own jointly or in comobn the assets of the
partnership and, therefore, the consequence of
the distribution division or allotnent of assets
to the partners which flows wupon dissolution
after discharge of liabilities is nothing but a
nmut ual adj ustnent of rights between partners and
there is no question of any extinguishment of the
firms rights in the partnership assets anounting
to a transfer of assets within the meaning of s.
2(47) of the |I.T.Act, 1961. There is no transfer
of assets involved even in the sense of any
ext i ngui shment of the firmis rights in the
partnership assets when distribution takes place
upon di ssol ution

In order to attract s. 34(3)(b) it is
necessary that the sale or transfer of assets
nmust be by the assessee to a person. Dissolution
of afirmmust, in point of time, be anterior to
the actual distribution, division or allotnent of
the assets that takes place after making accounts
and di scharging the debts and liabilities due by
the firm Upon dissolution the firmceases to
exist: then follows the naking up of accounts,
then the discharge of debts and liabilities and
t hereupon distribution, division or allotnment of
assets takes place inter se between the erstwhile
partners by way of mutual adjustment of rights

bet ween t hem The distribution, division or
allotment of assets to the erstwhile partners, is
not done by the dissolved firm |In this sense
there is no transfer of assets by the assessee
(dissolved firm to any person. It is not

correct to say that the distribution of assets
takes place eo instanti with the dissolution of
the firmor that it is effected by the dissolved



firm*"

8.In view of the above referred to decisions,

prima-facie it would appear that the view taken by the
Tribunal is correct one. However, |ater decisions of the
Supreme Court indicate that a different principle has
been enunciated by the Suprenme Court after review ng the

[ aw on the point. In Conmi ssioner of Inconme-tax v.
Narang Dairy Products (supra), the assessee-firmcarried
on the business of manufacture of m |k powder. For the

Assessment  Year 1965-66, the |Inconme-tax Oficer allowed
devel opnent rebate in respect of the entire machi nery and
plant owned by the assessee and used for the said
business in the sum of Rs. 1,00,093/-. A part of the
machi nery was subsequently sold. The value of the
machinery that was left entitling the assessee to the
devel opnent rebate for the said year was determned at
Rs. 85,222/-. This nmachinery was left out by the
assessee on August 27, 1969 for a period of three years
with a provision for further renewal of the agreenent or
for outright purchase. In the ci rcunst ances, t he
Income-tax O ficer by an anendment order had wi thdrawn
t he devel opnent rebate of Rs. 1,00,093/-. The Tribuna
was of the view that no transfer was involved by the
| ease agreenent and so section 34(3)(b) of the Act was

not attracted. The Tribunal refused to make a reference
and the Hi gh Court dism ssed an application to direct a
ref erence. On appeal to the Suprene Court by speci al

| eave, the Supreme Court has held that the w thdrawal of
the developnment rebate by the Inconme-tax Oficer in the
anmendnment order relying on section 34(3)(b) of the Act
was justified. After considering the schenme of sections
2(47), 33 & 34 of the Act, the Suprene Court has held as
under

"In this case, the machinery or plant was not
sold. Adnittedly, the nmachinery was |let out by
t he assessee to Hindustan Lever Limted on August
27, 1969, within a period of eight years fromthe
end of the previous year in which it was
acquired. The only question is whether it can be
said that the nmachinery or plant was "otherw se
transferred" by the assessee to any person
Under section 33(1)(a) the devel opment rebate is
allowed in respect of the new nachi nery and pl ant
which is owned by the assessee and is whol ly used
for the purpose of business carried on by
hi mWhen the nmachinery was let out by t he
assessee to Hindustan Lever Limited, it cannot
admt of any doubt that the said machinery or
plant could not and was not used by the assessee



for the purpose of business carried on by him
It is not only the ownership of the plant or
machi nery, but also its exclusive wuser by the
assessee for the purpose of his business, that is
essenti al to enabl e t he assessee to get
devel opnent rebate under section 33(1)(a). In
cases where an assessee disables hinself from
such continued exclusive user of the plant or
machi nery for the purpose of his business for the
specified period, the consequences specified in
section 34(3)(b) wll follow, provi ded t he
machinery or plant is "otherw se transferred"

It is true that there is no sale; nor is there
any conplete extinguishnent of the right of the
assessee in the machinery or plant by the grant

of | ease; but the exclusive possession and
enjoynment of the nachinery or plant by the
assessee no |longer exists or survives. Such

right to exclusive possession and enjoynent vests
in the lessee and it is a case where the
machinery or plant is "otherwi se transferred" to
the lessee. It is a case where the machinery or
plant is "otherw se transferred" by the assessee
to any person before the expiry of eight vyears
fromthe end of the previous year in which it was
acquired. Even assunming that the transaction may
not be a "transfer" as defined under section
2(47) of the Act, in our view, the definition
section is an inclusive one and does not excl ude
the contextual or the ordinary nmeaning of the

word, "transfer". There are different shades of
meaning to the word "transfer", viz. "to make
over possession of to another", "a delivery of

title or property fromone person to another"”,
"“to di splace from one surface to another”

"rermoval ", "hand over", "nake over possession of
property to another", "change", "displace", etc.
The words "otherwi se transferred" occurring in
section 34(3)(b) should bear an appropriate
meani ng, in the context of the main provision

section 33(1)(a) of the Act. Section 34(3)(b) is
closely linked to section 33(1)(a) of the Act.
Keeping in view the purpose for which the relief
by way of developnent rebate is afforded under
section 33(1)(a) of the Act, in cases where the
machinery or plant is not wholly used by the
assessee for the purpose of business carried on
by him for the specified period, and such user
is given over to another, it can be safely stated
that the nmachinery or plant is "ot herwi se
transferred" by the assessee to another person



In the above view of the matter, we are of the
view that the wthdrawal of the devel opnent
rebate by the Incone-tax Officer in the anmendnment
order dated March 30, 1970, by relying on section
34(3)(b) of the Act is justified. W are broadly
in agreenment with the decision of the Kerala Hi gh
Court reported in Blue Bay Fisheries (P.) Ltd.
V. CIT (1987) 166 ITR 1, in the interpretation
of the <crucial words occurring in section
34(3)(b) of the Act, "otherw se transferred". W
set aside the decision of the Allahabad Hi gh
Court and also of the Appellate Tribunal and
answer the question fornulated by the Revenue
under section 256(1) of the Act in the negative,
in favour of the Revenue and against the
assessee. "

9. Again, in South India Steel Rolling MIls (supra) the
appel lant-firmwas constituted wth four partners. Two
of themretired and the partnership was reconstituted
with the remaining two partners continuing the sane
busi ness. On March 3, 1968, one of the two partners
di ed. As a result, the partnership stood dissol ved and
on March 5, 1968, a new partnership was constituted
conprising the surviving partner and the |egal heirs of
t he deceased partner. The firm had been granted the
benefit of devel opnment rebate under section 33(1)(a) of
the Income-tax Act, 1961, but since the partnership stood
di ssol ved on March 3, 1968 before the expiry of eight
years fromthe grant, the Conmi ssioner of |ncone-tax, in
revi sion under section 263 of the Act, wthdrew the
devel opnent rebate that had been granted for the
assessment years in question. The Tribunal held against
the appellant and on a reference, the High Court held
that the firm becanme extinct before the expiry of the
ei ght year period and what canme afterwards was a
different entity even if it conprised only the surviving
partner and the deceased partner's |legal representatives,
and that, therefore, there was non-conpliance of the
conditions necessary for grant of the rebate. The
Supreme Court while dismssing the appeal has held as
under : -

"Having regard to the words "which is owned by
the assessee and is wholly used for the purposes
of the business carried on by hinf', in section
33(1)(a), it must be held that the benefit of
devel opnent rebate is available only to the
assessee, which is owning the machinery or plant
and is wusing it wholly for the purpose of the



busi ness carried on by him Simlarly, in
section 34(3)(a), the words used are "to be
utilised by the assessee during a period of eight
years next following for the purpose of the
busi ness of the undertaking". The grant of
devel opnent rebate wunder section 33(1)(a) is
subject to the conditions laid down in section
34(3)(a), which nmeans that the assessee who has
obtained the developnent rebate wunder section
33(1)(a) nust also be the assessee, who should
utilise the anpbunt credited to the reserve
account during the period of eight years next
following for the purpose of the business of the
undert aki ng for which the devel opnent rebate was
gi ven. The condition for grant of rebate under
section 33 read with section 34(3)(a) would not
be satisfied, if the assessee who has avail ed of
the rebate ceases to exist before the expiry of
the period of eight years. Since the firmwhich
had been granted the rebate had been dissolved
and ceased to exist before the expiry of eight
years, the rebate was liable to be w thdrawn."

10. W& nay state that in South India Steel Rolling
MIlls (supra), the Supreme Court has considered its
earlier decision rendered in Malabar Fisheries Co.
(supra) and distinguished the same. In view of two |ater
judgrments of the Suprenme Court, we are of the opinion
that the law laid down by this Court in Bharat Petrol euns
(supra) is no longer a good |law and the assessee would
not be entitled to the relief of investnment allowance on
the basis of the said decision. W nmy also state that
the schene contenpl ated by section 33(1)(a) and 34(3)(a)
relating to devel opnent rebate is in paramateria with the
schenme of investnent allowance contenplated by section
32A of the Act. Thus, the principles enunciated by the
Supreme Court in Commi ssioner of Income-tax v. Nar ang
Dairy Products (supra) and South India Steel Rolling
MI1lls (supra) while construing the provisions relating to
devel opnent rebate would apply wth all force while
considering the question of grant of wthdrawal of
i nvestment al | owance under section 32A of the Act.

11. It is not in dispute that on dissolution of the

firm the assets which were jointly owned, had been
di stributed anobngst the partners, nor it is in dispute
that the reserve had al so been SO di stri but ed.
Therefore, as the nachinery was otherw se transferred by
t he assessee to another person before expiry of eight
years from the end of previous year in which it was



acquired, the Incone-tax Oficer was justified in
wi thdrawing the investnent allowance on the ground that
the said all owance was wongly made for the purpose of
t he Act. Simlarly, before the expiry of ten years
peri od, the assessee had utilized the anbunt credited to
the reserve account under sub-section (4) of section 32A
of the Act by distribution to the partners on dissolution
of the firmand as there was breach of provisions of
section 32A(5)(c) of the Act, the Incone-tax Oficer was
justified in withdrawi ng the i nvestment all owance granted
to the assessee.

12. In view of the above discussion, we are of the

opi nion that on the facts and in the circunstances of the
case, the Tribunal was not right in law in hol ding that
the assessee was entitled to the benefit of investnent

al | owance. The Reference is, therefore, answered in the
negative i.e. in favour of the Revenue and against the
assessee.

The Reference stands di sposed of accordingly wth
no order as to costs.

(J. M Panchal , J.)

( MS.Shah, J. )

(patel)



